


The United Kingdom - An Era of Constitutional ChangePRIVATE 

What I intend to do in this lecture is to look quite briefly at the traditional constitutional position in the United Kingdom and then to consider some of the changes which have been and are taking place in our constitutional structure before then going on, towards the end of my lecture, to examine a number of issues relating in particular to human rights and the bringing into force in the United Kingdom of the European Convention on Human Rights as part of our domestic law.

A
Traditional Approach to the Constitution
The traditional approach to the constitution in the United Kingdom, which I might describe as the one which we all learned when I was a law student 40 years ago, is that we have no formal written constitution, but that we are governed by the Queen in Parliament.  I would like first of all to look at the three main constituent elements of the constitution.

1)
Queen
Queen Elizabeth II is a constitutional monarch.  Her main role constitutionally is to be consulted, and she has the capacity to advise and to warn her government of the day.  She has little real power in formal terms though there are a number of circumstances in which she has actual power.  If, for example, we have a general election and no party has an overall majority then she can choose which party's leader should be asked to form a new government.  In theory, she could decide that the current government did not command the support of the country through Parliament and dismiss the Prime Minister and invite someone else to take up office.  I say in theory, though this has in fact happened some twenty years ago in Australia which is also a monarchy where the Queen's powers are exercised by the Governor General.  He took exactly that view and dismissed the Prime Minister of the day, Gough Whitlam.  I have to say that it provoked something approaching a constitutional crisis and great constitutional debate.  Nevertheless, in theory the Queen could do the same in the United Kingdom.  She also has the power if, during the course of a Parliament, the Prime Minister of the day either dies or decides to resign to determine who should be invited, from that party, to form the government.  That is only likely to happen if the party in power cannot readily decide who its new leader should be but again we have had an incident approaching that some 35 years ago when Harold Macmillan resigned as Prime Minister on ill-health grounds and there was considerable debate as to who was to succeed him.  In fact, the Queen chose Alec Douglas Home behind whom his party, the Conservative Party, rallied with just one or two exceptions.  Now that all our main political parties have established procedures for electing a new leader, this problem is unlikely to recur.

2)
House of Commons
This is the elected House of Parliament.  There are over 600 members of the House and they are elected from individual constituencies on a first past the post system - not proportional representation.  The largest party in the House of Commons forms the government and certainly since the Second World War it has been very unusual for the outcome of an election to be that there is no party with overall power;  so coalition governments are rare, at least in the formal sense.  Occasionally, the largest party has governed for a time as a minority overall with the tacit support of one of the smaller parties.  A major constitutional role of the House of Commons is to hold the government to account by debate in Parliament.  This would normally be instigated and led by the Opposition, being the major minority party.  One important point to note in comparison with, for example, the United States, is that there is no rigid separation of powers as there is there.  The members of the Government are all members of one or other House of Parliament, normally the House of Commons.

3)
House of Lords
Until very recently the majority of the members of the House of Lords were hereditary peers.  Some of them could trace their family's membership of the Lords back for many centuries.  It has to be said, however, that many of these hereditary peers never ever took part in the proceedings of the House of Lords.  For the past thirty-five years, there has been a further substantial body of life peers who have been appointed by the government of the day.  Occasionally, this is for public service, on one of our honours lists, but more frequently they are political appointments made on the recommendations of the major political parties.  In addition to them, there are the judges of our supreme court, known as the Law Lords, it being the case that formally the House of Lords constitutes the supreme appellate court in the United Kingdom.  In reality, these judges are the only people who sit in the court; other members of the House of Lords no longer do, though they did until about a hundred years ago.  In addition, there are also twenty-four bishops of the Church of England, the Anglican church being the established church in England.

It should be pointed out that the House of Lords has no effective power over the passing of legislation relating to the expenditure of money, what are called money Bills.  The Lords can, however, reject other Bills and from time to time does so.  When that happens, the legislation goes back to the House of Commons and there may then be a process of passing the proposed legislation between the two Houses if neither is minded to give way to the other.  The outcome normally is some form of compromise because there is always pressure on the government to get the legislative process concluded, given that they may run out of time at the end of the parliamentary session.  This is because Parliament sits for one year at a time and virtually all legislation introduced during that year must be concluded before the end of it or it would fail.  There is, however, one power which the House of Commons and the government of the day have in relation to objections from the House of Lords in that the Government can invoke the Parliament Act and force legislation through, overriding objections from the House of Lords, but this will take two sessions of Parliament to achieve, i.e. two years in order to do it.  This means that a government has got to be very determined if it is prepared to wait that long rather than to compromise. There is also what is called the `Salisbury Principle'.  It is a convention of the constitution that the House of Lords does not ultimately reject a Bill the policy of which has appeared in the election manifesto of the government of the day.  The House of Lords may work hard to get amendments to the Bill and may `go to the wire' before ultimately conceding.

B.
Overriding Features of the Traditional Approach
1)
The Parliament in Westminster is a Parliament of the United Kingdom, that is England and Wales, Scotland and Northern Ireland.  I shall come later to the fact that there are now Assemblies of various kinds in Wales, Scotland and Northern Ireland but it was the case until the 1970s that there was a further two-chamber Parliament in Northern Ireland. Legislative power over a wide range of matters - though excluding foreign affairs, security and general taxation - was exercised by this Parliament, at Stormont. That Belfast Parliament was abolished some thirty years ago.  There were real problems about how even-handed it was in terms of the representation of the interests of different sections of the community in Northern Ireland, given that the same single-party Protestant majority was in power throughout the whole of its life.  There were allegations of discrimination and, indeed, of gerrymandering of electoral districts.  So, early in this particularly troubled period in Northern Ireland, that Parliament was abolished.

2)
The supremacy of Parliament.  The supremacy of Parliament is a very important constitutional doctrine in the United Kingdom.  It means that Parliament can, in theory at least, do anything.  The major consequence of this is that the courts cannot declare that an Act of Parliament is unconstitutional.  The courts could point to injustices, inconsistencies, lack of clarity, the need for change to meet modern times or to address public concerns.  Nevertheless, there is no power to say that the legislation is void because it contravenes the constitution.  This is essentially because whatever Parliament does is constitutionally correct.  Of course, the courts can and do develop the common law and change the law in that way but not through questioning the validity of an Act of Parliament.  It has also been the case, until recent times at least, that no other body within or outside the United Kingdom could rule on the constitutionality or correctness of an Act of Parliament.

3)
I ought to say something about local government.  The major towns and counties in the United Kingdom have power devolved from Parliament to run local affairs, and provide local services.  They have very limited tax-raising powers, essentially amounting to the imposition of a relatively small property tax.

C.
Changes and Problems

I want now to consider how this traditional position has been changing and the ways in which further change may come.

1)
Impact of external bodies

A variety of bodies, external to the United Kingdom have, over the past half-century, had a considerable influence on the conduct of our affairs and thus, directly or indirectly, on our constitutional structures. Whilst the legislative supremacy of Parliament is not limited by international law, there is no doubt that the growth of international organisations of various kinds has provided constraints in practice on what the Government or Parliament of the United Kingdom may do.

a)
Bodies with influence and impact under international law.  An obvious example of a body with such influence is the United Nations - an influence which, particularly through Security Council resolutions, has been exercised for 55 years.  A further body, again under the aegis of the United Nations, is the International Court of Justice at The Hague whose decisions could have a major impact on governance within the United Kingdom, primarily of course in the field of foreign affairs.  The impact of bodies such as this stems from the United Kingdom's general political acceptance of the role of the United Nations and its organs in terms of promoting peace, security and world order.  There is, of course, a degree of voluntariness in this acceptance but it would be very difficult now for a significant developed country to go back on that acceptance.

b)
Bodies with impact through international treaty obligations.  A striking example in this category has been the European Commission and Court of Human Rights, which have now been combined, in Strasbourg.  Until very recently, the European Convention on Human Rights has not directly been part of the law of any part of the United Kingdom.  Rather, if the Strasbourg Court ruled against the United Kingdom and its legal provisions, whether statutory or common law, then there has been an obligation on the United Kingdom, by reason of its treaty obligations as a party to the Convention, to change the law.  This has been seen very clearly in recent years in, for example the field of discrimination, both in terms of gender and of sexual orientation.  This last category has been of major significance in relation to the issue of membership of the United Kingdom armed forces.  However, the principle of the sovereignty of Parliament is sustained, in that the Court in Strasbourg cannot declare a United Kingdom statute unconstitutional.  What it does is to declare that its provisions amount to a contravention of the Convention, leaving it to the Government and Parliament to take steps to ensure that the law is amended appropriately.  I will return in the later part of this lecture to examine a number of current human rights issues.

c)
The yielding of law-making powers.  Here the striking example is that of the European Union.  It was a very major political and constitutional change for the United Kingdom when we acceded to the Treaty of Rome and joined the EEC, now nearly 30 years ago.  On the one hand, the United Kingdom acquired the ability to contribute directly to the affairs of the EEC through its two European Commissioners (likely now to be reduced to one) and its Presidency of the European Commission, so far for one term in the person of Lord Jenkins (Roy Jenkins), its membership and Presidency in turn of the Council of Ministers, and, of course, through the election of members of the European Parliament representing constituencies in the United Kingdom.  It has taken a long time for this last category to prove to be of much significance, though undoubtedly the impact of the European Parliament has increased in recent years. This is evidenced both by the way in which it has increasingly flexed its political muscles, as seen in the major changes in the membership of the European Commission after the end of the Santer Presidency, and by its exertion of increased influence through the broader combination of similar political groups from across the Member States.

The largest constitutional impact of the United Kingdom's membership of the EEC/EU concerns the law-making powers of the Council of Ministers and the judicial powers of the European Court of Justice.  Law students in the United Kingdom now have to learn that there are areas of law-making where, in practice, the legislature is in Brussels and not in Parliament; and areas where the Supreme Court is in Luxembourg, rather than in London.

There are three caveats to be made in relation to this analysis.  The first is that law-making in Brussels is by consultation and discussion in the Council of Ministers, not by fiat from the Commission, though the Commission has a crucial role in initiating the law-making process. Furthermore, there is a mixture of majority voting and a need for unanimity, depending on the area of legislation under consideration.  This means that the product of this legislative process will be the result of a European Union-wide political process.  It is also the case that much European-created law is not of direct effect.  It requires each Member State to put it into effect by legislative or administrative means, as appropriate.  Nevertheless, there is a treaty obligation to give effect to such legislation and failure can ultimately lead to the imposition of sanctions by the European Court of Justice.

The second caveat relates to the role of that Court.  In the case of litigation in a Member States which is taken to the Court on appeal from the courts within a Member State, the European Court of Justice will give a ruling on how the European legislation is to be interpreted or the meaning to be given to it.  That ruling is binding on the courts of the Member State but it is for them then to resume the hearing of the case and to apply the ruling of the European Court of Justice to the facts of the individual case before them.  It is, of course, proper for the courts in a Member State to apply European Community law without reference to the European Court of Justice where the court in the Member State believes the law to be clear.

The third caveat is, so far as the United Kingdom is concerned at the moment, more formal than real.  It concerns the sovereignty of Parliament.  So far as the United Kingdom is concerned, the law-making powers exercised in Brussels and Luxembourg in relation to the United Kingdom as part of the European Union are being exercised under a treaty obligation, given effect to by a United Kingdom Act of Parliament - the European Communities Act 1972.  The United Kingdom could decide to repudiate those obligations, leave the European Union, and Parliament would then repeal the relevant European legislation.  On that basis, the sovereignty of Parliament remains supreme, at least in theory.  It can take back that which it has given away by legislation implementing a treaty. Of course, the political restraints on, and implications of, such a step would be very great.

2)
Changes within Parliament.

a)
The Sovereign.  The formal constitutional position of the Queen has not changed;  but two comments should be made.  Queen Elizabeth II will have been Queen for 50 years in two years' time.  Her knowledge of the political process is unrivalled in the country.  She has a meeting with the Prime Minister alone every week (except during holidays).  When she became Queen, Winston Churchill was Prime Minister;  and there have been 10 Prime Ministers during her reign; and Tony Blair, the present Prime Minister, was not born when she became Queen.  There is no doubt of her ability to provide private advice on issues of public concern, even though constitutionally in many areas she has to act on the formal advice of the government of the day.  That is, indeed, the role of a constitutional monarch.  The second comment is that there is much more debate in the United Kingdom than in the past about the role of the monarchy.  We have seen a referendum in Australia - where Queen Elizabeth is Queen of Australia - on whether the monarch should continue to be Head of State.  They decided `yes' but my guess is that they will soon decide `no'.  In the United Kingdom, whilst there are some who would prefer an elected Head of State, any debate in the next decade or more is likely to be on the constitutional role of the sovereign, rather than on whether the whole system should be changed.

b)
House of Commons.  There has been no formal change here but undoubtedly concerns arise from the current situation where there is a very large government majority of approximately 175 over all other parties.  This situation is not unique but fairly unusual.  It has led to increased concern being expressed over what was described thirty years ago as `elective dictatorship'.  The reality is that the Government in the House of Commons can legislate on anything it wishes to unless it is a matter which divides its own party.  The Opposition, consisting of two main parties, has little hope of defeating the Government in the House of Commons. This situation has had various effects:

(i)
There is a concern that the House of Commons is being bypassed.  Anxiety has been expressed that Government statements are being made to the media outside the House of Commons when Parliamentary convention would expect the statement to be made at least contemporaneously within Parliament as well as outside.  Indeed, this has led to substantial complaints from the Speaker who presides over the House.  It is said that Ministers, especially the Prime Minister, give less attention to the House of Commons than has been the case in the past.  Certainly the period allotted for Prime Minister's Question Time, when he can be questioned on Government policy week by week, has been reduced from two sessions to one session per week - though that one session has been extended in time.  What this has led to is an increase in terms of political debate being conducted by both Government and Opposition outside the House of Commons.

One effect of all of this is the increased use by Opposition MPs of their power over time, and this can be evidenced by what is described as the talking out of Bills, namely what the Americans describe as filibustering until the time allotted for debate on the Bill has passed without it being possible to take a vote on it.  One has to bear in mind that some control over the use of time is one of the very few weapons open to the average MP whether on the Government backbenches or in Opposition.

One consequence of all this has been that much increased significance has been given to the House of Lords where the Government does not have the same (or any) majority, a topic to which I will return a little later.  There has been a series of Government defeats in the House of Lords because the peers generally, and especially the cross-benchers, i.e. those who owe allegiance to no particular political party, have been persuaded of the inadequacy of Government legislation put before them.  Also, a number of emotive public issues, like sex education in schools, have received a fuller and rounder debate in the House of Lords where, as I indicated, there is not a powerful Government majority which can be required to vote the party line.  The result at the moment is a logjam of Government legislation and it seems likely that they will be unable to complete it all before the Parliamentary session is due to end next month.

(ii)
Much of this has led to an increasing importance of the media, both newpapers and TV, in holding the Government to account.  This is very clearly seen in the last year or two in terms of concerns over health and education policies.  The current Leader of the Opposition has proved to be very effective in terms of Parliamentary debate on matters that are raised in Prime Minister's Question Time in the House of Commons, but this has had no great political effect in Parliament because of the very large Government majority.  What this has led to is the taking of the same arguments to a wider debate in the media where the impact may be thought to be politically much greater - not least given the fact that we are likely to have a General Election in 2001.

c)
House of Lords.  The present Government has been committed to major reform of the House of Lords as a legislative second chamber.  We appear to be half-way through a process which may, in fact, continue no further.  The present system is really the mirror- image of the previous one.  There used to be a majority of hereditary peers and a minority of life peers, appointed mainly for political reasons.  The general hereditary principle has now been abolished, but some 90 hereditary peers remain in the House of Lords at least for the time being.  They have been elected by their fellow hereditary peers from within each of the main political groups and from the cross-bench peers, those who belong to no political party.  The Government has increased the number of life peers as political appointments but the present Labour Government is still in a minority in the House of Lords.  The Government has also established a Commission with both political and independent members to oversee further appointments of life peers. Whilst this was intended to be simply a stage towards a new system of membership of the Upper House, the zeal for this type of constitutional reform seems to have diminished especially as there is no consensus on whether a majority of members should be elected or appointed. Also, we still have the Law Lords and the Bishops.  Their presence raises issues as to whether, given that the European Convention on Human Rights has been given the force of English law, it is right to have judges who are, in theory at least, members of the legislature. Should there be a completely separate Supreme Court? Also, if there are representatives of the Church of England (as the Established Church) in the House of Lords as of right, why not formal provision for representatives of other religions?

As touched on earlier, one unexpected effect of the changed composition of the House of Lords has, over the past year, been a very clear change of attitude towards the House of Commons and the Government of the day.  The reduction in the number of hereditary peers and the fact that those remaining have been elected from amongst the whole group, as well as the increase in the number of life peers, has meant that the House of Lords has acted with a greater confidence in its own legitimacy, defeating the Government on a considerable number of occasions and putting the legislative timetable at risk.  There also appears to be a greater willingness to challenge the Salisbury Principle and to defeat the Government on matters which appeared in its election manifesto.

3)
Constitutional changes outside Parliament
a)
Devolution. For the past 30 years, the Westminster Parliament has legislated for all of the United Kingdom, and the government in London has (except for local affairs devolved down to local authorities) been the government of the whole of the United Kingdom.  All that has changed.  Devolution became a major political and constitutional issue of the 1990s.  Scotland now has its own Parliament in Edinburgh, with substantial, though not full, law-making powers.  Scotland has always had a degree of political distinction from the rest of the United Kingdom, because the Act of Union three hundred years ago which united Scotland with the rest of Great Britain retained Scottish law and the system of courts there, even though all law-making was transferred to London.  Now Scotland has both a Parliament and its own Government - with its own First Minister.  It has power over many matters such as education and law and policing but not, for example, over foreign affairs.  In terms of finance, it retains the same level of funding from the central government in Westminster as if nothing had changed, but also has very limited powers to raise taxes itself.  Northern Ireland, as I indicated earlier, used to have its own legislature in Belfast which was abolished thirty years ago, but now a new Assembly has been created as part of the settlement of the troubles there.  As a result, Northern Ireland now has its own devolved Government with a complex balancing of the divided political parties and a new Northern Ireland Assembly, again with limited legislative powers.  Finally, Wales also has devolved government but does not have a fully-fledged Parliament.  The Welsh National Assembly, unlike the Scottish Parliament, does not have legislative or tax-raising powers.

Devolution has had a number of constitutional impacts. One that is common to all three new bodies is that their members are elected by proportional representation. Whether that is to be extended to elections to the Westminster Parliament is a current issue of debate but change is always more attractive to those in Opposition than to a Government which has an expectation of a clear majority under the `first past the post' system. Other impacts have varied depending on the degree of devolution involved.  Scottish nationhood is a stronger political concept than Welsh, Wales having been joined to England over 700 years ago and with a common Parliament established nearly 500 years ago; and the political presence of the Scottish National Party seeking full independence has resulted in greater devolution in Scotland.  The support in the 1990s for the introduction of proportional representation (not least from the Labour Party then in opposition) led to the decision that elections to some of the seats in the Scottish Parliament and the Welsh Assembly should be by the additional member form of proportional representation. In Northern Ireland, all members of the Legislative Assembly are elected by the single transferable vote system in multi-member districts. The introduction of proportional representation has then had an effect which seems to have surprised many politicians in the United Kingdom Parliament in London, but frankly is one which ought to have been expected.  What has happened is that although the Labour Party has a massive parliamentary majority in the London Parliament, it has no majority at all in Scotland (where the Government is a coalition of Labour and Liberal Democrats), or in Wales where Labour governs as the major party in the National Assembly but without an overall majority.  This in turn has led to further political fragmentation with a Labour Government in London pursuing one domestic policy and a Labour coalition government in Edinburgh pursuing another one.  This can be illustrated by the decision of the Westminster Parliament to charge all university students in England and Wales a tuition fee of about Ł1000.  This policy has been rejected in Edinburgh, to the displeasure of the central government who will not provide the funds to bridge the gap in the Scottish higher education budget.  

Another, sadly topical, example is provided by the issue of the problems caused by British soccer hooligans abroad - behaviour which has badly tarnished our sporting image.  One way of dealing with this, proposed by Jack Straw, the Home Secretary, the Minister in the United Kingdom Government responsible for law and order, has been to introduce travel restrictions on potential hooligans.  The police would have the power to stop and arrest a person if they believed that there were grounds for making such a banning order.  However, the Scottish Executive, i.e. the Scottish Government, has said that it would not ask the Scottish Parliament to pass similar legislation.  The result would be that an English hooligan would be able to fly from Edinburgh, but not from London, to Warsaw if there was a football match here involving a British team. The political comment on this situation has been as follows:



`Tony Blair and Jack Straw have shown that they don't understand the realities of having different criminal justice systems in the UK. The really serious issue here is that we have a senior member of Blair's cabinet behaving in a manner which suggests that he is completely oblivious to the consequences of devolution.'

Further illustration of the impact of devolution is provided by an issue which I have indicated that I will come to later in this lecture, namely human rights. It is only this month that the 1950 European Convention on Human Rights has become part of the substantive law of England. However, it has been in force in Scotland since early last year.  The result has been that, for a considerable number of months, human rights challenges could be mounted in Scotland, but not in England.

A further constitutional tension between Scotland and the rest of Great Britain arises from what is called the `West Lothian (a Scottish parliamentary constituency) question'.  If Scotland has a devolved Parliament with substantial legislative powers, why should it have as many Members of the Westminster Parliament per head of population as England or Wales?  Most of the time, such Scottish MPs will be debating legislative and political issues not relevant to Scotland.  To the layman, like me, this seems to be rather a good question.  To a Labour government it is a very uncomfortable one, as the Labour Party has a large number of Scottish MPs and would not like to see that number reduced.  An alternative point is to suggest that, if the number of Scottish MPs remains unchanged, they should not speak or vote on debates or legislation applicable only to England and Wales.  Again, this apparently just solution meets with embarrassed silence from politicians.

England is much bigger than Wales or Scotland - both in land area and in terms of population.  So, if a relatively small country like Wales has its own National Assembly, surely, it is asked, there is a case for similar regional assemblies within England.  Indeed, the present Government has made a strong political case for strengthening regional government in this way as a consequence of devolution elsewhere in the United Kingdom.  There are, however, real problems with such constitutional change.  Regional assemblies with real powers and with their members elected by proportional representation would prove a significant challenge to central government, especially if they had conferred on them powers similar to some of those held by the Scottish Parliament or the Welsh Assembly.  To use the particular problem mentioned earlier, that of university fees for students, it is perfectly possible to imagine a regional assembly in the north of England wishing to abolish such fees and one in the south of England wishing to increase them.  Wales, like England and Scotland, has a separate body for managing the whole structure of higher education.  Should such management be devolved to regional English assemblies with the result that university degree courses in one part of the country would last four years (as they do in Scotland) and in others three years as they do in Wales?

Another problem with the establishment of regional assemblies comes about not from the powers of central government being devolved down, but rather if the current powers of local authorities over, for example, the running of schools or the managing of transport systems are `devolved up' - and these might seem to be likely candidates for such reorganisation.  The result would be to defeat the objective of devolution, by taking decision-making further away from, rather than closer to, individual communities. It would also run counter to another change in governance structure, the introduction of elected mayors, with their own executive, to run major cities.  This has now happened in London and could happen elsewhere.

A further consequence of devolution is that there is a distinct possibility of dispute over the legislative competence of, say, the Scottish Parliament in a particular matter which might be argued by some to have been reserved for the United Kingdom Parliament. Any such challenge has to be referred to the Judicial Committee of the Privy Council, essentially the judges of the House of Lords.  What this leads to is a greater political profile for the judges and, if there are many such disputes, to an acceptance of an overtly constitutional role for the judiciary.

Devolution is, perhaps, the most substantial constitutional change that the United Kingdom has faced in recent times.  It has not resulted in a system which is either easy to understand or to operate.  Fundamentally this is because the three new bodies created in Scotland, Wales and Northern Ireland all differ as to their legislative powers and administrative structures as well as to the nature of the executives which govern there, coupled with the fact that devolution does not extend to England. Two very experienced constitutional commentators have summed the position up as follows:


`This constitutional confusion will be intelligible only to the civil servants who operate it, to the lawyers with clients who must penetrate it, and to academics who try to comprehend it.  It will not be intelligble to ordinary citizens, who have to live with it.  It is certainly not an ideal way to shape a democratic constitution.'

b)
Influence of the media.  It is hard to say whether the increasing influence of print media, TV, and now the internet, should be described as evidence of political, or of constitutional, change.  I think that it is the latter.  Increasingly, politicians take issues direct to the electorate, sometimes bypassing the legislature in the process.  The Press has long had the description in England of the `fourth estate', being regarded as an unofficial part of the political constitutional process.  This means that influencing the media to support your view in a rational way can have major impact on the political process.  This can be illustrated in a variety of ways.  The concerns in China to regulate access to the internet which are, in my view, likely to prove unsuccessful, are founded on concerns over the impact that outside opinion will have on the political process.  The same has been said of the impact of the use of the fax machine in contributing to the end of the Soviet regime in Central and Eastern Europe.  Less dramatic is one of my own experiences.  I chaired a review body in the United Kingdom in the 1980s examining all our road traffic law, technology, policing, court systems, sentencing and the like.  As a result of sophisticated social survey work, we concluded that the public would certainly not oppose, and might well support, a tougher approach to, for example, penalties for drink drivers and those who exceed speed limits.  We made over 100 recommendations for change and when our report was published there were leading articles in seven major London newspapers urging the Government to accept our approach, including the introduction for the first time in the United Kingdom of speed detection cameras.  I knew from talking to Government Ministers that that media response was highly instrumental in the Government's decision to implement our recommendations.  I was even asked by a Minister how I had `fixed' the media.  

More generally, I have no doubt that the growth of the power of the media and the ability of politicians to utilise it constitutes an important and effective, if gradual, constitutional change.

c)
Expectations of the public service.  The United Kingdom has for decades prided itself on the quality and independence of its civil service - career officials who provide independent-minded advice to whatever is the Government of the day.  They will energetically pursue the political agenda of that Government whatever they may think of it personally, whilst being fully prepared at the time of a general election to give effect to quite different policies of a different political party should it be successful in the vote.  The system has many merits, but a danger is that people join the civil service on leaving university and work in the public sector for the rest of their working lives.  They could end up managing huge public enterprises without much, if any, experience of how such enterprises are managed in the private sector.

Steps have been taken to address this issue, by providing opportunities for high-flying civil servants to work for a year or two in the private sector - though there is a problem in getting them back to their less well paid jobs, and by appointing to government jobs those with private sector experience, and indeed by privatising parts of the public sector.  Another change has been to introduce into government departments a much wider range of political advisers than has been the case in the past.  Some of this change has worked well, but there is undoubtedly anxiety at the blurring of the lines between the giving of clearly political advice, loyally working to implement political policies laid down by the government, and the giving of robust independent-minded advice as to the viability of approaches which Ministers are minded to adopt.  One reads more stories than in the past of senior civil servants requiring an express instruction in writing from a Minister to pursue a course of action involving substantial expenditure of public money - the reason being that, if our public accounts' watchdog which oversees public expenditure with great care had questioned the expenditure, then the civil servant wished to have his or her advice against the expenditure clearly recorded.  I hasten to add that this is not a new phenomenon.  The obituary of a friend of mine who died recently recorded that he had been the civil servant in charge of the development of the Concorde aircraft - which development cost a great deal of money.  He opposed its development on financial grounds.  When overruled by the government, he worked strenuously to ensure that it became a successful aeroplane - but until his death he kept a copy of the memorandum that he had written to his Minister arguing that there was no economic justification for the project and that it should be cancelled.

I believe that the relationship between the public service and government has changed and continues to change.  It is not unaffected by the concern of modern governments generally, not just in the United Kingdom, to concentrate on the presentation of their political message, sometimes to the apparent exclusion of the substance of the message itself.  All of this, slowly but surely, affects the way in which we are governed and this, in my view, amounts to a form of constitutional change.

d)
Guardians of the democratic process.
There has been a consistent growth in the number and range of bodies established over the last thirty years or so either to provide the means of redress to the citizen -such as a whole range of Ombudsmen, to reassure the public as to the proper expenditure of public funds - the Audit Commission and the National Audit Ofice, and to ensure proper behaviour by those in any form of public office, including Members of Parliament - most notably the Committee on Standards in Public Life and the Parliamentary Commissioner for Standards.

This growth has been matched by the spawning of a range of regulatory public bodies concerned with protection of the public in terms of fostering full and free competition generally and especially in the spheres of the former state enterprises - electricity, gas, railways, water, telecommunications.  Similarly, there are regulatory bodies concerned to address issues relating to the content of services in terms of public standards of decency and acceptability - e.g. in films, videos, radio and TV broadcasting and advertising.

All of these constitute quite significant changes in our structures of governance and have a very direct impact on the lives of individual citizens.  They also pose the almost unanswerable question of who is to guard against the guardians or regulate the regulators.  Here the developments in the field of protection of human rights have an important role to play - of which more, later in this lecture.

e)
Referendums
There has, over the last 20 years, been a growth, essentially from zero, in the use of referendums in the United Kingdom.  They have been used in relation to the issues of devolutiion, the continuation of the United Kingdom's membership of the EEC, and the nature of local government for London.  It is assumed that the issue of the United Kingdom's joining the EU single currency would be the subject of a referendum, as it just has been in Denmark, and others have argued that any change to proportional representation as the means of election to the Westminster Parliament should be subject to a similar process.  Indeed, formal recommendations have been made to the Government by the Committee on Standards in Public Life on the conduct and funding of referendums.  Growth of the use of referendums is itself evidence of constitutional change, actual or proposed, in the United Kingdom.

Human Rights
I have referred already, more than once, to the European Convention on Human Rights and I would like to spend the remaining part of this lecture addressing some of the issues currently raised in the United Kingdom by the Convention.  The Convention, as you know, was a creation of the Council of Europe in 1950 and drew heavily on the 1948 United Nations Universal Declaration of Human Rights.  Both were undoubtedly influenced by the evidence of what had occurred during the Second World War.  The United Kingdom was, in fact, one of the creators of the European Convention inspired by Winston Churchill, and its drafting owes much to Sir David Maxwell Fyfe, later to become Lord Chancellor, who had been the chief British prosecutor at the Nürnberg War Crimes Tribunal. Although the United Kingdom was the first country, in 1951, to ratify the Convention, at first, however, the United Kingdom did no more than accept the jurisdiction of the European Court of Human Rights in Strasbourg over cases brought against the United Kingdom by other states.  It was not until 1965 that the United Kingdom decided to accept the right of individual petition, thus enabling individuals, whether or not British subjects, to bring proceedings against the United Kingdom.  As mentioned earlier, if the Court rules against the United Kingdom then there is a treaty obligation on the United Kingdom as a signatory of the Convention to amend the law or procedure so as to ensure compliance with the relevant provision of the Convention.

What is striking is that it has not, until this month, been possible for a complainant to bring proceedings before an English court to seek a remedy for breach of the provisions of the Convention. Until now, that person has had to pursue their English law remedies without reference to the Convention, and only then, if unsuccessful in the English courts, could they go to Strasbourg and seek relief there for breach of the Convention.

It is not, of course, the case that rights protected by the Convention have gone unprotected under English law.  Indeed, English lawyers have prided themselves for centuries, ever since Magna Carta in 1215 provided for trial by jury, that the English legal system provides accused people and defendants with a fair trial as required by Article 6; and, furthermore, there has been widespread freedom of expression for centuries, whether in the public media or elsewhere.  Indeed, the freedom to challenge established ideas and orthodoxies has been a hallmark of our university system for many, many years.  In addition, protection of rights to a fair trial and protection from unreasonable and unjust decisions by government have been much strengthened over the last twenty years in England by the development by the courts of the doctrine of judicial review.  Under this doctrine, courts have ruled decisions of tribunals to be unfair and have struck down individual decisions by government ministers -and they have increasingly intervened in this way to uphold a number of the rights which are in fact enshrined in the European Convention.

The problem has lain in the fact that the protection of rights under the Convention goes wider than has been provided under domestic English law.  The wider protection, however much English law may have been developed of late, could only be provided in Strasbourg;  and rulings against the United Kingdom by the Court have undoubtedly cast the United Kingdom's legal and political system in a poor light internationally.  For example, two young boys, rightly convicted of the terrible murder of a two-year-old child, were awarded Ł43,000 damages and costs by the European Court for breach of their rights under Article 6 in that it was held to have been wrong for them to have been tried in an adult court and for the actual period of their life sentence to be served to have been determined ultimately by a Minister rather than a judge.  Very recently, an English conviction for taking part in gay group sex - albeit consensual - was overturned and the accused awarded Ł21,000 damages by the Court in Strasbourg.  Much larger awards of damages, totally Ł325,000, were awarded to four members of the British armed services who had been dismissed under a rule banning gay members of the services.  Rather more positively it might be thought, as long ago as 1979 an injunction against a British newspaper was ordered by the Court in Strasbourg to be lifted, thus enabling publication of information about the dangers of the drug thalidomide.

The decision by the United Kingdom to incorporate the provisions of the European Convention into the domestic law of the various parts of the United Kingdom means, for example, that claims can now be pursued immediately in English court proceedings and, secondly, that the wider protection of human rights under the Convention will be afforded in those courts.  What will be the impact of this change?  Given that the Convention came into effect in Scotland in May 1999, i.e. well over a year before it came into effect in England this month, we can turn to Scotland for some evidence of this.  An early, and high-profile decision, of the Scottish courts was to uphold a complaint that the appointment of over 100 middle-ranking temporary judges contravened Article 6 and the right therein to a trial by an impartial tribunal because the judges were appointed, formally at least, by a Scottish Law Minister who also carries responsibility for the prosecution system.  Again, problems can arise in cases where a car is identified by traffic cameras as exceeding the speed limit.  To ask the registered owner, by letter as is the practice, whether or not he or she was driving the car at the time, it being the case that if you do not respond you are deemed to have been driving at the time, has been held unlawful because it contravened the protection against self-incrimination.  Although these are Scottish decisions, the courts in England in fact started to apply the principles of the Convention earlier this year even though it was not at the time formally in force in England.  So, for example, two Sikh militants who were considered to be a threat to national security could not be deported to India because they were held to be at risk of torture there, contrary to Article 3.  As a result, they were set free.  All of this has led a senior Scottish judge to say that the United Kingdom is `facing a field day for crackpots, a pain in the neck for judges and a goldmine for lawyers'.

Whilst that is an extreme view, there seems little doubt that, over the next year or two, the English legal system is going to be tested by a range of cases in which human rights points are raised.  If one goes back twenty years or so to the introduction of the Canadian Charter of Rights, that was exactly the experience there.  Such points were taken in whole areas of the law where it had not until then been thought that such issues were relevant;  but then it all settled down.  There is undoubtedly an expectation that human rights issues will be raised in the United Kingdom in the whole spectrum of courts from the appellate courts to the local lay magistrates courts.  Everyone who sits in a judicial capacity has now undergone special training to deal with these issues, and Lord Lester, one of the architects of the incorporation of the Convention into English law has warned that


`The challenge for the courts and the legal profession is to make the Act a measure that commands widespread public confidence.  Lawyers could bring the Act into disrepute by bringing misconceived or poorly-prepared cases, clogging up the system and creating a judicial backlash.'  

In fact the recent Scottish experience is reassuring.  Of the 600 cases heard so far in which breach of the Convention has been alleged, such a claim has been successful in only 16.

The need for change is not, however, limited to the judiciary.  There is a wide range of tribunals and regulatory bodies which will be affected as I can illustrate from direct experience. I chair one of the bodies which regulates the telephone industry in the United Kingdom.  Our responsibilities deal with the promotion and content of services provided via a telephone line for which a premium is paid over and above the cost of the call – termed premium rate services.  This is an expanding area and encompasses not only entertainment services but also helplines, provision of legal advice from lawyers’ officers and an increasing range of internet services and is expanding into the purchase of goods with payment via telephone bills.  My Committee lays down the Code with which the industry must comply and also adjudicates on complaints of breaches of the Code, and imposes penalties which may include substantial fines and, in extreme cases, the shutting down of a particular service.  Although, we have never had complaints against us of unfairness or lack of due process upheld in the courts, our procedures undoubtedly contravene Article 6 of the European Convention because, in adjudicating, we lack independence in that we are adjudicating on breaches of a Code which we have ourselves created.  The solution has been to establish a fully independent appeal body to entertain appeals from our rulings; though this is a move that the telecommunications industry has not sought and for which they regretfully realise they have to pay.

Another area where change must come stems from Article 8 and its protection of the right to respect for private and family life.  There is in England no statutory right to privacy, and successive governments, often influenced by media pressure, have declined to introduce one.  Instead, they have relied on rights protecting confidential information, the civil law of defamation and the work of the Press Complaints Commission, a non-statutory self-regulatory body.  Although some fifteen years ago, the European Court in Strasbourg decided not to hold the United Kingdom to be in breach of Article 8 by reason of the fact that there was in England no right to privacy, my judgement is that the pressure will grow to provide increased protection under Article 8.  As truth is a defence to a claim of defamation, but not in a privacy action, we may well see an increase in actions based on the human rights legislation rather than on defamation.  What will be interesting will be to see how the courts balance rights under Article 8 with the protection of freedom of expression under Article 10.  Traditionally, the United Kingdom has given greater weight to the latter whereas France, for example, has given greater weight to the former.

It must be remembered that the European Court allows what is called “a margin of appreciation” which recognises the differences of approach amongst the countries which are parties to the Convention.  This has led Lord Woolf, the newly-appointed Lord Chief Justice, to state that:


“our judiciary should not be over eager to find a breach if the European Court would not do so.  Certainly, the judiciary are going to have to learn new techniques when applying the Convention.  Balancing the conflicting values recognised by the Convention is going to be no easy task.”

E
Conclusion


How does all of this affect the Constitution?  There are two facets to this question.  The first involves looking into a crystal ball.  We do not know for certain just how the courts will handle claims based on the Human Rights Act.  We do know that there have been a number of recent very senior judicial appointments which it is believed are designed to ensure that clear guidance is given.  Lord Woolf has indicated that the English courts should apply the law “in line with our traditions and customs.”  Nevertheless, the new legislation will clearly lead to a continuation and expansion of the trend over the last two decades, instigated by the development of the process of judicial review, of holding Government Ministers and public bodies to account for their actions, and will enable compensation to be paid where they are in default.  Only two weeks ago, the Law Commission, our permanent law reform body of which I was once a Commissioner, published an analysis of the decisions of the Strasbourg court on the issue of compensation.  This is, in the words of the Chairman of the Law Commission, intended `to inform all court users of the relevant case law of the Strasbourg Court and its implications for courts in the United Kingdom.'  The general approach to these issues was heralded a year or two ago by Lord Bingham, the former Lord Chief Justice, when he said, in a judicial review case: “the more substantial the interference with human rights, the more the court will require by justification before it is satisfied that the decision is justifiable.”

So there will, in constitutional terms, be an increased supervision of the executive by the judiciary.  One impact of that will be that the judges will be playing a more political role (in the broadest sense) within the Constitution.  They and their decisions will, as a consequence, be more obviously exposed to public debate and analysis.  Not only the independence of the judges, but also the perception of their independence, and of their ability to put aside personal prejudices, will be subject to greater public scrutiny in the media and elsewhere. It will, for example, increase pressure for further scrutiny of the way in which members of the judiciary are appointed, in order to ensure that the system not only is, (which I believe to be the case) but is manifestly seen to be, independent of any political process.  A recent review has provided support for the present system of appointment of judges by the Lord Chancellor, even though he is a member of the Cabinet and presides over the proceedings of the House of Lords.  Indeed, Lord Woolf, the Lord Chief Justice, has also provided recent support for this situation, denial though it is of the separation of powers, especially as the Lord Chancellor also sits (albeit infrequently) as a judge in our most senior court.  Whilst I agree with Lord Woolf that there is general confidence in the fairness, impartiality and independence of the present system so far as the actual work of the courts is concerned, I believe that there will be a growing public pressure for change, given that, though the system works well, it simply looks wrong.

This is a view shared by Justice Antonin Scalia of the United States Supreme Court who, in a very recent lecture in London, said :


`As justifiably proud as I know you are of the strictly on-the-merits, non-political selection of your judges, you will have to consider some revision -some method of moderate political accountability - if England should join what seems to be the universal march towards Bills of Rights judicially enforceable not only against executive officers but against the legislature itself.  No democracy worth the name can, or will, sustain a system in which courts wielding such immense power are entirely beyond popular control.  You must assess that to be one of the inevitable costs of such a Bill of Rights.'

The second impact of the new human rights legislation on our Constitution takes me right back to the beginning of this lecture and the issue of the sovereignty of Parliament.  What happens if a court is faced with the argument that a provision in an Act of Parliament conflicts with a right protected under the European Convention?  The first approach for the judge is that, so far as it is possible to do so, he or she must interpret any legislation in question in a way which is compatible with upholding the Convention right.  So the balance of any doubt lies in favour of compatibility.  What happens, however, if there is no doubt about incompatibility?  Here is where a delicate course has to be steered in relation to the sovereignty of Parliament.  A court cannot overturn an Act of Parliament and declare it unconstitutional and void because contrary to the European Convention.  Instead, the court must make a “declaration of incompatibility” – but this in itself does not affect the validity and operation of the legislation in question.  It is then for the Government and Parliament to decide whether to amend the legislation.  One assumes that normally this will happen – though there may be cases where the Government believes that the matter should be tested further in the European Court and will wait for the outcome of further litigation there; though it will do so against a possible, indeed a probable, background of domestic pressure for change. This situation has recently been characterised, or caricatured, in the press as `a clash of the Titans as Parliament and the courts battle to decide who is top dog.'  If the European Court adopts the same approach as the English court in the particular case, then failure to follow the European Court's ruling with statutory amendment would put the United Kingdom in breach of its international obligations.  Nevertheless, the important constitutional point is that it still remains for Parliament, and for no other body, formally to determine whether and how an Act of Parliament should be changed.

It is, of course, the case that Parliament has had for the last fifty years to have been conscious of the fact that the European Court has been in the position of declaring United Kingdom legislation to be contrary to the Convention.  Most recently, there has been introduced a requirement that all proposed new legislation placed before Parliament must be accompanied by a statement from the relevant Government Minister as to the compatibility of the legislation with Convention rights.  There is, interestingly, a power to make a statement that the legislation is incompatible, but that the Government wants Parliament to proceed with its implementation.  Such a non-compatibility statement is certainly likely to heighten the political debate on the proposed legislation and, indeed, to encourage litigation if the legislation is implemented.  One anxiety that has been expressed is that, if the domestic courts now have power to address this issue of compatibility, Parliament might become less careful in addressing the human rights implications of proposed legislation and that statements of compatibility might too readily be made.  The avoidance of that risk will depend on the speed with which a human rights culture is developed within Government Departments.  My personal judgement is that, so far, that development has been rather patchy.


It was said, by Horace Walpole over two hundred years ago, that “everybody talks of the constitution, but all sides forget that the constitution is extremely well, and would do very well, if they would but let it alone”.  Today, people still talk of the constitution, but there is no doubt that in recent years they have not let it alone.  We wait to see how well it will remain.




