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a
h

b
w

@
h

b
w

.p
l

N
eil M

acC
orm

ick
T

he N
ew

 E
urop

ean C
onstitution

L
egal and

 P
hilosop

hical P
ersp

ective

P
RO

FESSO
R S

IR N
EIL M

A
CC

O
RM

IC
K M

EP

M
em

ber of th
e E

u
rop

ean
 P

arliam
en

t (Scotlan
d

, Scottish
 N

a−
tion

al P
arty/

E
u

rop
ean

 Free A
llian

ce). M
em

ber of E
u

rop
ean

 P
ar−

liam
en

t C
om

m
ittees on

 L
egal A

ffairs an
d

 th
e Sin

gle M
arket (co−

ord
in

ator for th
e G

reen
s/

E
u

rop
ean

 Free A
llian

ce G
rou

p
); C

on
−

stitu
tion

al A
ffairs C

om
m

ittee; V
ice−P

resid
en

t of th
e Tem

p
orary

C
om

m
ittee (2000–2001) on

 th
e E

ch
elon

 In
tercep

tion
 System

.
A

ltern
ate m

em
ber on

 th
e C

on
ven

tion
 on

 th
e Fu

tu
re of E

u
rop

e.
A

 V
ice−P

resid
en

t of th
e Scottish

 N
ation

al P
arty sin

ce 1999, P
rof.

M
acC

orm
ick is cu

rren
tly th

e SN
P

's Sh
ad

ow
 M

in
ister for E

u
rop

e.
A

 d
istin

gu
ish

ed
 acad

em
ic law

yer an
d

 grad
u

ate of G
lasgow

,
O

xford
 an

d
 E

d
in

bu
rgh

 U
n

iversities, h
e h

as been
 R

egiu
s P

rofes−
sor of P

u
blic L

aw
 at E

d
in

bu
rgh

 U
n

iversity sin
ce 1972 (leave of

absen
ce, 1999–2004). P

rof. M
acC

orm
ick h

old
s an

 h
on

orary D
oc−

torate of L
aw

s from
 u

n
iversities in

 several cou
n

tries (U
p

p
sala,

Sw
ed

en
; th

e Saarlan
d

, G
erm

an
y; M

acerata, Italy; Q
u

een
's, K

in
g−

ston
, O

n
tario; G

lasgow
, Scotlan

d
). H

e is a form
er m

em
ber of th

e
Fin

n
ish

 A
cad

em
y, a Fellow

 of th
e R

oyal Society of E
d

in
bu

rgh
an

d
 of th

e B
ritish

 A
cad

em
y, a M

em
ber of th

e A
cad

em
ia E

u
ro−

p
aea, an

d
 an

 h
on

orary Q
C

. A
u

th
or of m

an
y books an

d
 articles

on
 legal an

d
 p

olitical th
eory, h

is m
ost recen

t w
ork is Q

uestioning
Sovereignty: L

aw
, State and N

ation in the European C
om

m
onw

ealth
(1999).

O
n

 6th
 Ju

n
e 2001, P

rofessor M
acC

orm
ick w

as kn
igh

ted
 in

 th
e

Q
u

een
's B

irth
d

ay H
on

ou
rs L

ist ‘for services to sch
olarsh

ip
 in

 law
’.
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T
h

e legal p
h

ilosop
h

y of L
eon

 P
etrazycki w

as first d
raw

n
 to m

y
atten

tion
 in

 1969, d
u

rin
g a visit by A

d
am

 P
od

gorecki to O
xford

U
n

iversity. In
 th

ose lon
g ago d

ays a grou
p

 of u
s in

terested
 in

legal th
eory u

sed
 to m

eet on
 T

h
u

rsd
ay even

in
gs in

 th
e room

s of
H

.L
.A

. H
art in

 U
n

iversity C
ollege O

xford
 to talk abou

t issu
es in

legal th
eory. T

h
e p

erson
s in

volved
 regu

larly in
clu

d
ed

 Joh
n

 Fin
n

−
is, D

avid
 B

en
tley, Josep

h
 R

az, H
art h

im
self, R

on
ald

 D
w

orkin
,

R
ich

ard
 B

u
xton

, G
areth

 E
van

s, an
d

 variou
s oth

ers. P
h

ilosop
h

ers
of law

 an
d

 sociologists of law
 visitin

g O
xford

 u
sed

 to take p
art

w
ith

 u
s, an

d
 P

od
gorecki w

as on
e su

ch
.

M
ost of ou

r grou
p

 w
as at least p

artly en
gaged

 w
ith

 th
e issu

es
of an

alytical ju
risp

ru
d

en
ce p

rovoked
 by H

art's C
oncept of L

aw
 an

d
variou

s of th
e id

eas th
at h

ad
 com

e u
p

 th
rou

gh
 reaction

s to th
at

rem
arkably in

flu
en

tial w
ork. B

u
t p

erh
ap

s w
e w

ere a little n
arrow

−
ly O

xford
−cen

tered
 or H

art−cen
tered

 in
 ou

r ou
tlook, at least at

th
at tim

e. C
ertain

ly P
od

gorecki th
ou

gh
t so. O

n
e n

igh
t in

 a fit of
in

d
ign

ation
 h

e said
: ‘W

h
y d

oes everybod
y alw

ays start from
 H

art's
id

eas, an
d

 w
ork on

ly from
 th

ere? O
th

er p
eop

le offered
 an

alyses
of legal con

cep
ts lon

g before H
art, takin

g d
ifferen

t startin
g p

oin
ts.

W
h

y d
o you

 n
ot start som

e d
ay from

 P
etrazycki rath

er th
an

 H
art?’

34 years is a lon
g tim

e to take a p
iece of good

 ad
vice, bu

t at
last I can

 rep
ay a d

ebt to A
d

am
 for forcin

g m
e to take a broad

er
look. It is a real h

on
ou

r to give th
is year's P

etrazycki lectu
re,

esp
ecially w

h
en

 I reflect on
 th

e h
u

ge in
tellectu

al d
ebts, an

d
 in

−
d

eed
 obligation

s of frien
d

sh
ip

, I ow
e to so m

an
y colleagu

es from
th

is great cou
n

try, th
is great in

tellectu
al cu

ltu
re.

Sin
ce 1999, I h

ave stop
p

ed
 bein

g a fu
ll−tim

e sch
olar. Sh

ortly
before I d

id
 so, I brou

gh
t ou

t a book called
 Q

uestioning Sovereign−
ty. T

h
is attem

p
ted

 to ap
p

ly a d
ecid

ed
ly p

ost−H
artian

 version
 of

th
e in

stitu
tion

al th
eory of law

 to certain
 u

rgen
t con

tem
p

orary
qu

estion
s in

 th
e p

h
ilosop

h
y of law

 an
d

 p
olitical p

h
ilosop

h
y circu

−
latin

g arou
n

d
 th

e id
eas an

d
 th

e roles of law
, state, an

d
 n

ation
 in

'th
e E

u
rop

ean
 C

om
m

on
w

ealth
' (as I th

ere called
 it). T

h
en

, p
art−

ly by accid
en

t, I w
as elected

 as on
e of th

e eigh
t m

em
bers of th

e
E

u
rop

ean
 P

arliam
en

t rep
resen

tin
g Scotlan

d
. M

y th
eoretical qu

es−
tion

s acqu
ired

 a d
irectly p

ractical ed
ge. A

ll th
e m

ore so at th
e

en
d

 of 2001, for th
en

 I h
ad

 th
e good

 lu
ck to be elected

 to take
p

art in
 th

e C
on

ven
tion

 on
 th

e Fu
tu

re of E
u

rop
e set u

p
 by th

e
E

u
rop

ean
 C

ou
n

cil at L
aeken

 in
 D

ecem
ber of th

at year. I w
as

elected
 as on

e of tw
o rep

resen
tatives (th

e A
ltern

ate M
em

ber,
I con

fess) from
 th

e G
rou

p
 of th

e G
reen

s an
d

 E
u

rop
ean

 Free
A

llian
ce on

 th
e E

u
rop

ean
 P

arliam
en

t 's d
elegation

 to th
e C

on
−

ven
tion

. N
atu

rally, I h
ave fou

n
d

 th
is a fascin

atin
g an

d
 ch

allen
g−

in
g exp

erien
ce.

1. TH
E C

O
N

V
EN

TIO
N

 A
N

D
 ITS W

O
R

K

Follow
in

g th
e T

reaty of N
ice, w

h
ich

 p
aved

 th
e w

ay for th
e

w
on

d
erfu

l an
d

 w
elcom

e en
largem

en
t th

at is n
ow

 u
n

d
er w

ay, E
u

−
rop

ean
 U

n
ion

 lead
ers ackn

ow
led

ged
 th

e n
eed

 for a w
id

e−ran
gin

g
con

su
ltation

 on
 th

e fu
tu

re sh
ap

e of th
e E

u
rop

e. T
h

e C
on

ven
tion

em
erged

 from
 th

e E
u

rop
ean

 Su
m

m
it in

 D
ecem

ber 2001, th
rou

gh
th

e D
eclaration

 of L
aeken

. It w
as created

 w
ith

 a rem
it to lead

 an
op

en
 an

d
 far−reach

in
g p

u
blic d

ebate on
 th

e fu
tu

re con
stitu

tion
al

an
d

 in
stitu

tion
al stru

ctu
res of th

e E
U

. T
h

e p
rocess in

volved
 p

ar−
liam

en
tarian

s as w
ell as govern

m
en

ts for th
e first tim

e in
 relation

to a fu
ll−scale revision

 of th
e T

reaties p
rior to an

 In
tergovern

−
m

en
tal C

on
feren

ce (‘IG
C

’). It w
as m

od
eled

 on
 th

e h
igh

ly su
c−

cessfu
l C

on
ven

tion
 th

at d
rafted

 th
e C

h
arter of Fu

n
d

am
en

tal R
igh

ts
of th

e E
U

, ad
op

ted
 at N

ice in
 D

ecem
ber 2001, th

ou
gh

 on
ly as

a ‘p
olitical d

eclaration
’.

C
h

aired
 by form

er Fren
ch

 P
resid

en
t V

aléry G
iscard

 d
'E

stain
g

w
ith

 tw
o V

ice C
h

airm
en

, form
er B

elgian
 P

rim
e M

in
ister Jean

L
u

c D
eh

aen
e, an

d
 form

er Italian
 P

rim
e M

in
ister, G

iu
lian

o A
m

a−
to, th

e C
on

ven
tion

 began
 its w

ork in
 Febru

ary/
M

arch
 2002.

T
h

e C
on

ven
tion

 com
p

rises:
–

govern
m

en
tal rep

resen
tatives of all m

em
ber states, acced

−
in

g states an
d

 can
d

id
ate states −28 in

 all;
–

rep
resen

tatives from
 th

e n
ation

al p
arliam

en
ts of all m

em
−

ber states, acced
in

g states an
d

 can
d

id
ate states;
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●
M

E
P

s an
d

 rep
resen

tatives from
 th

e E
u

rop
ean

 C
om

m
ission

;
●

observers in
clu

d
in

g th
e E

u
rop

ean
 O

m
bu

d
sm

an
, an

d
 rep

−
resen

tatives from
 E

con
om

ic an
d

 Social C
om

m
ittee an

d
 from

th
e C

om
m

ittee of th
e R

egion
s.

A
. TH

E PR
O

C
ESS

T
h

e C
on

ven
tion

's w
ork w

as d
ivid

ed
 in

to p
h

ases. T
h

e first w
as

th
at of ‘listen

in
g’ p

h
ase, w

ith
 w

id
e−ran

gin
g con

su
ltation

s across
E

u
rop

e. T
h

en
 cam

e a p
h

ase of an
alysis, w

ith
 a d

ozen
 w

orkin
g

grou
p

s exam
in

in
g su

ch
 m

ajor issu
es su

ch
 as su

bsid
iarity; th

e p
lace

of th
e C

h
arter of Fu

n
d

am
en

tal R
igh

ts in
 th

e E
U

 con
stitu

tion
; th

e
E

U
's legal p

erson
ality an

d
 h

ow
 to sim

p
lify th

e treaties; th
e role

of n
ation

al p
arliam

en
ts; an

d
 so on

. R
ep

orts of th
e W

orkin
g G

rou
p

s
w

ere d
ebated

 in
 p

len
ary sittin

gs of th
e C

on
ven

tion
 d

u
rin

g th
e

au
tu

m
n

 of 2002 an
d

 th
rou

gh
 to early w

in
ter 2003.

L
ast w

as th
e n

ow
 alm

ost com
plete ‘w

ritin
g ph

ase’. Follow
in

g on
th

e publication
 an

d in
itial discussion

 of a Prelim
in

ary D
raft, a fram

e−
w

ork docum
en

t presen
ted to th

e C
on

ven
tion

 in
 O

ctober 2002, th
ere

com
m

en
ced in

 early w
in

ter of 2003 th
e serious job of flesh

in
g out

th
e skeleton

 table of con
stitution

al con
ten

ts w
ith

 draft A
rticles. T

h
is

w
as overseen

 by th
e Praesidium

, w
h

ich
 com

prises th
e Presiden

t an
d

V
ice−Presiden

ts, tw
o E

uropean
 parliam

en
tarian

s, tw
o n

ation
al par−

liam
en

tarian
s, tw

o C
om

m
ission

ers, tw
o n

ation
al govern

m
en

t repre−
sen

tatives, an
d M

r Peterle from
 Sloven

ia to w
atch

 for th
e in

terests
an

d con
cern

s of accedin
g states. A

lready th
e C

on
ven

tion
 w

as deter−
m

in
ed th

at th
ese m

ust be articles of a draft con
stitution

, n
ot just a

revised treaty. A
s each

 tran
ch

e of first draft articles w
as delivered, a

torren
t of am

en
dm

en
ts flow

ed in
 from

 th
e pen

s of th
e m

em
bers

an
d A

ltern
ate M

em
bers of th

e C
on

ven
tion

. In
 th

e past few
 w

eeks,
th

e Praesidium
 of th

e C
on

ven
tion

 h
as respon

ded to am
en

dm
en

ts
an

d debates about th
e A

rticles by re−draftin
g an

d re−draftin
g again

.
T

h
e en

d−gam
e is n

ow
 n

earin
g its ow

n
 en

d. T
h

e fin
al text is bein

g
h

am
m

ered out by such
 con

sen
sus as can

 be ach
ieved in

 each
 of th

e
sub−sets of th

e w
h

ole C
on

ven
tion

, an
d in

 th
e political groups th

at
participate in

 it. O
ur Presiden

t w
ill, w

e h
ope, presen

t th
e C

on
ven

−
tion

's fin
al con

clusion
s com

prisin
g a com

plete C
on

stitution
−text to

th
e govern

m
en

ts of m
em

ber states at th
e E

uropean
 C

oun
cil in

 T
h

es−
salon

iki on
 20 Jun

e 2003.

B
. TH

E LIK
ELY

 O
U

TC
O

M
E

T
h

e cu
rren

tly em
ergin

g d
raft con

stitu
tion

 for E
u

rop
e is d

ivid
−

ed
 in

to 4 p
arts:

P
art 1 establish

es th
e E

U
, sets ou

t its valu
es, objectives an

d
govern

in
g p

rin
cip

les. It states in
 ou

tlin
e th

e E
U

's com
p

eten
ces

an
d

 m
eth

od
s of actin

g, establish
es an

d
 em

p
ow

ers its in
stitu

tion
s

an
d

 lays d
ow

n
 con

d
ition

s of m
em

bersh
ip

. In
 oth

er w
ord

s th
is

p
art d

eals w
ith

 th
e in

stitu
tion

al re−sh
ap

in
g of th

e E
U

. It also
d

eterm
in

es th
at th

e E
U

 w
ill h

ave a ‘legal p
erson

ality’, allow
in

g it
for th

e first tim
e to sign

 treaties, in
clu

d
in

g th
e E

u
rop

ean
 H

u
m

an
R

igh
ts C

on
ven

tion
 an

d
 sit on

 in
tern

ation
al bod

ies.
P

art 2 con
sists of th

e C
h

arter of R
igh

ts w
h

ich
, it is n

ow
 ac−

cep
ted

, w
ill be bin

d
in

g as a m
atter of law

. It bin
d

s all E
U

 in
stitu

−
tion

s, bu
t bin

d
s th

e govern
in

g au
th

orities of th
e m

em
ber states

on
ly w

h
en

 th
ey are im

p
lem

en
ted

 in
 E

U
 law

. O
th

erw
ise th

is w
ill

n
ot im

p
in

ge on
 d

om
estic h

u
m

an
 righ

ts legislation
 in

 m
em

ber
states, an

d
 th

e text of th
e C

h
arter is calcu

lated
 to facilitate avoid

−
in

g con
flict w

ith
 th

e H
u

m
an

 R
igh

ts C
ou

rt at Strasbou
rg an

d
 its

establish
ed

 case−law
.

P
art 3 states in

 d
etail th

e com
p

eten
ces of th

e E
U

 an
d

 d
eals

w
ith

 its p
olicies. T

h
is p

art d
erives en

tirely from
 existin

g treaties,
bu

t ad
ju

sts th
em

 to fit th
e n

ew
 con

stitu
tion

al fram
ew

ork.
P

art 4 deals w
ith

 im
plem

en
tin

g th
e con

stitution
 an

d its provision
s.

C
. SO

M
E IM

PO
R

TA
N

T PR
IN

C
IPLES

A
m

on
g th

e m
an

y p
rop

osals, th
ere are som

e I w
ou

ld
 like p

ar−
ticu

larly to h
igh

ligh
t for th

e p
u

rp
ose of tod

ay's lectu
re. P

articu
−

larly I w
an

t to look at p
rin

cip
les th

at h
ave been

 stated
 as u

n
iver−

sally govern
in

g th
e exercise of th

e p
ow

ers an
d

 com
p

eten
ces of

th
e U

n
ion

 an
d

 its in
stitu

tion
s.

–
T

h
e p

rin
cip

le of con
ferral h

old
s th

at th
e E

U
 can

 on
ly exer−

cise th
ose p

ow
ers con

ferred
 on

 it by th
e m

em
ber states.

–
T

h
e con

stitu
tion

 also gives n
ew

 sh
arp

er d
efin

ition
 to th

e
p

rin
cip

le of su
bsid

iarity, u
n

d
er w

h
ich

 th
e E

U
 sh

all on
ly act

if a p
olicy can

n
ot be im

p
lem

en
ted

 at n
ation

al, region
al or

local level. P
arliam

en
ts of th

e M
em

ber States w
ill becom

e
w

atch
d

ogs over th
e E

U
 legislative p

rocess, w
ith

 righ
ts to
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in
terven

e an
d

 p
rotest abou

t legislative p
rop

osals th
at w

ou
ld

violate th
e p

rin
cip

le of su
bsid

iarity. T
h

ere w
ill be a p

ow
er

for P
arliam

en
ts to call th

e C
om

m
ission

 an
d

 P
arliam

en
t an

d
C

ou
n

cil to accou
n

t over th
is, an

d
 even

tu
ally to take cases

before th
e E

u
rop

ean
 C

ou
rt of Ju

stice for a fin
al ru

lin
g on

a com
p

lain
t th

at p
rop

osed
 or en

acted
 U

n
ion

 legislation
 is

en
croach

in
g on

 to th
eir d

om
ain

.
–

U
n

d
er th

e p
rin

cip
le of p

rop
ortion

ality, th
e scop

e an
d

 form
of U

n
ion

 action
 sh

all n
ot exceed

 w
h

at is n
ecessary to ach

ieve
th

e objectives of th
e C

on
stitu

tion
.

–
A

 fou
rth

 m
ain

 p
rin

cip
le is th

at of th
e p

rim
acy of E

U
 law

over n
ation

al law
. In

 itself, th
is is n

ot n
ew

. It am
ou

n
ts to

sayin
g th

at th
e law

s valid
ly m

ad
e by th

e legislator of th
e E

U
h

ave th
e sam

e bin
d

in
g effect th

rou
gh

ou
t th

e U
n

ion
, an

d
can

n
ot be overrid

d
en

 by n
ation

al law
s.

–
T

h
ere is a con

sid
erable in

crease in
 th

e scop
e of Q

u
alified

M
ajority V

otin
g in

 th
e C

ou
n

cil, w
ith

 rem
oval of som

e 20
n

ation
al vetoes – on

 th
e grou

n
d

 th
at, in

 an
 en

larged
 E

U
,

grid
lock w

ill qu
ickly en

su
e if too m

an
y d

ecision
s requ

ire
u

n
an

im
ity. T

h
ere is n

ot an
 absolu

te overlap
 of Q

M
V

 w
ith

P
arliam

en
tary co−d

ecision
, h

ow
ever, w

h
ich

 rin
gs alarm

 bells
con

cern
in

g d
em

ocratic accou
n

tability. T
h

e E
u

rop
ean

 P
ar−

liam
en

t's p
ow

ers w
ill, h

ow
ever, be exp

an
d

ed
 in

 m
ore th

an
30 p

olicy areas
–

N
ew

, an
d

 h
ith

erto p
retty con

ten
tiou

s, arran
gem

en
ts are p

ro−
p

osed
 con

cern
in

g th
e C

h
air of th

e E
u

rop
ean

 C
ou

n
cil, an

d
of th

e C
ou

n
cil of M

in
isters in

 its variou
s form

ation
s. T

h
is

h
as been

 a battlegrou
n

d
 betw

een
 large an

d
 sm

all states, an
d

betw
een

 th
ose w

h
o see th

e C
om

m
ission

 as th
e real E

xecu
−

tive B
ran

ch
 of E

U
 G

overn
m

en
t versu

s th
ose w

h
o w

an
t th

e
C

ou
n

cil to act as a kin
d

 of su
p

er−execu
tive, w

ith
 th

e C
om

−
m

ission
's role seen

 as m
ore ad

m
in

istrative in
 ch

aracter.
–

P
rovision

 is m
ad

e for volu
n

tary w
ith

d
raw

al from
 th

e u
n

ion
an

d
 for su

sp
en

sion
 of m

em
bersh

ip
T

h
at is a qu

ite p
artial accou

n
t in

 all sen
ses of th

e term
. N

ever−
th

eless, I h
op

e it con
veys som

e sen
se of th

e p
rogress th

at h
as

been
 m

ad
e.

I h
ave fou

n
d

 it w
h

olly exh
ilaratin

g an
d

 in
ten

sely in
terestin

g –
som

etim
es m

ovin
g, th

ou
gh

 som
etim

es also in
 certain

 d
etails bor−

in
g – to take p

art in
 th

is m
on

u
m

en
tal exercise of con

tin
en

tal
con

stitu
tion

 d
raftin

g. T
h

e d
ebates h

ave been
 lon

g an
d

 som
e−

tim
es rep

etitive, bu
t d

ebates th
ey h

ave been
, an

d
 p

eop
le h

ave
ad

ju
sted

 p
osition

s u
n

d
er th

e p
ressu

re of p
u

blic argu
m

en
ts, n

ot
p

rivate h
orse−trad

in
g, th

ou
gh

 th
ere h

as been
 som

e of th
at as

w
ell. P

eop
le h

ave con
versed

 w
ith

 oth
ers, n

ot ju
st talked

 at th
em

.
T

h
e 210 p

articip
an

ts h
ave com

e to h
ave a collective sen

se of th
e

C
on

ven
tion

 as a com
m

on
 en

terp
rise, an

d
 to recogn

ise oth
ers’

p
oin

ts of view
 an

d
 u

n
d

erstan
d

 th
em

 better. For som
ebod

y w
ith

m
y p

erson
al an

d
 in

tellectu
al backgrou

n
d

 it h
as been

 an
 am

azin
g

stroke of good
 lu

ck th
at I took p

art in
 th

is at all. It h
as tau

gh
t m

e
in

 a year m
ore th

an
 I u

sed
 to learn

 in
 a d

ozen
.

Yo
u

 are en
titled

 to
 th

in
k, th

o
u

gh
, th

at su
ch

 a th
in

g m
ay b

e
in

d
eed

 a sp
ecial treat fo

r a legal th
eo

rist like M
acC

o
rm

ick. B
u

t
th

at d
o

es n
o

t fo
rce yo

u
 to

 su
p

p
o

se it a w
o

rth
y th

in
g fo

r so
 m

an
y

E
u

ro
p

ean
s to

 h
ave d

o
n

e at su
ch

 great exp
en

se fo
r su

ch
 a co

m
−

p
aratively lo

n
g tim

e. T
h

is th
o

u
gh

t takes m
e to

 m
y n

ext q
u

es−
tio

n
. Sh

o
u

ld
 th

e C
o

n
ven

tio
n

 h
ave existed

 at all? W
h

at b
u

sin
ess

h
ave th

ese p
eo

p
le, o

r an
y p

eo
p

le, to
 b

e d
raftin

g su
ch

 a co
n

sti−
tu

tio
n

 at all?

2.  A
 C

O
N

STITU
TIO

N
 A

T A
LL?

T
h

e C
on

ven
tion

's w
ork h

as p
osed

 in
 a stark w

ay th
e issu

e of
h

ow
 to m

ake basic im
p

rovem
en

ts to th
e legal stru

ctu
re an

d
 or−

d
er of th

e E
u

rop
ean

 U
n

ion
 an

d
 its govern

an
ce in

 th
e E

U
. It h

as
m

ad
e u

s ask h
ow

 to m
ake law

s sim
p

ler an
d

 m
ore accessible, an

d
th

e in
stitu

tion
al system

 m
ore resp

on
sive an

d
 tran

sp
aren

t. It h
as

tried
 to fin

d
 con

cise yet in
sp

irin
g statem

en
ts of th

e aim
s an

d
objectives tow

ard
s w

h
ich

 th
e law

s an
d

 in
stitu

tion
s are orien

ted
.

In
 th

e very first p
lace it h

as ch
allen

ged
 u

s to face th
e fu

n
d

am
en

−
tal q

u
estio

n
: d

are w
e d

o
 th

is b
y p

ro
p

o
sin

g su
ch

 a th
in

g as
a con

stitu
tion

 for ad
op

tion
 by ou

r fellow
 citizen

s th
rou

gh
 d

eci−
sion

s of th
eir several states?

T
h

ere is con
sid

erable p
u

blic con
cern

 abou
t th

is id
ea, certain

−
ly in

 th
e U

K
, bu

t also, I believe in
 certain

 oth
er cou

n
tries, am

on
g
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th
em

 p
erh

ap
s P

olan
d

. P
eop

le look an
xiou

sly at th
is great beast

of a con
stitu

tion
 slou

ch
in

g to R
om

e to be born
. T

h
ey fin

d
 th

e
very id

ea of a E
u

rop
ean

 C
on

stitu
tion

 d
eep

ly trou
blesom

e. T
h

is is
on

 th
e grou

n
d

 th
at a U

n
ion

 w
ith

 a C
on

stitu
tion

 m
u

st in
evitably

be or becom
e a su

p
er−state th

at can
cels th

e in
d

ep
en

d
en

ce an
d

in
tegrity of th

e M
em

ber States as sovereign
 en

tities. I sh
all try to

p
ersu

ad
e an

y of you
 w

h
o sh

are it th
at su

ch
 alarm

 is grou
n

d
less.

T
h

ere is a vital con
cep

tu
al d

istin
ction

 w
e sh

ou
ld

 d
raw

 in
 th

is
con

text. T
h

is d
istin

ction
 I ch

aracterise as bein
g betw

een
 a ‘con

sti−
tu

tion
 in

 a fu
n

ction
al sen

se’ an
d

 a ‘con
stitu

tion
 in

 a form
al sen

se’.
A

 con
stitu

tion
 in

 th
e fu

n
ction

al sen
se n

ecessarily exists w
h

erev−
er a self−referen

tial legal ord
er exists. T

h
ere is legal ord

er w
h

en
ev−

er th
ere is a set of in

stitu
tion

al ru
les regard

ed
 as som

e kin
d

 of
a u

n
ity w

h
ich

 gu
id

es th
e beh

aviou
r of a com

m
u

n
ity of p

eop
le.

T
h

is legal ord
er becom

es self−referen
tial th

rou
gh

 th
e p

ractice of
its in

stitu
tion

s, an
d

 of th
ose oth

er p
erson

s w
h

o look to th
e in

stitu
−

tion
s for ru

les an
d

 d
ecision

s by w
h

ich
 th

ey w
ill gu

id
e th

eir con
−

d
u

ct. T
h

at p
ractice can

 reach
 th

e p
oin

t w
h

ere qu
estion

s of valid
ity

of th
e ru

les th
at gu

id
e th

e con
d

u
ct h

ave com
e to be con

sid
ered

 as
qu

estion
s w

h
olly in

tern
al to th

e p
articu

lar legal ord
er.

T
h

at state of affairs exists in
 E

u
rop

e, at least so far as con
cern

s
th

e law
 of th

e E
u

rop
ean

 U
n

ion
, w

h
ere th

e fam
ou

s lin
e of cases on

su
p

rem
acy an

d
 d

irect effect brou
gh

t abou
t th

e con
d

ition
 of self−

referen
tiality in

 w
h

at w
as th

en
 called

 C
om

m
u

n
ity law

, bu
t w

h
ich

h
en

ceforth
 tod

ay I sh
all call ‘U

n
ion

 L
aw

’. T
h

e C
ou

rt of Ju
stice

d
ecid

es w
h

at cou
n

ts as valid
 U

n
ion

 L
aw

, an
d

 h
ow

 it ap
p

lies over
th

e h
ead

 of n
ation

al law
. T

h
e C

ou
rt can

 d
o th

is becau
se th

e C
ou

rt
h

as in
terp

reted
 th

e Treaties as au
th

orisin
g it to d

o so – an
d

 be−
cau

se over th
e years th

e states h
ave acqu

iesced
 in

 th
is in

terp
reta−

tion
. So th

is is n
ot ju

st a m
atter of ju

d
icial self−assertion

. T
h

e oth
er

relevan
t agen

cies an
d

 in
stitu

tion
s h

ave acqu
iesced

 in
 th

ese d
eci−

sion
s. T

h
e ch

aracter of th
e U

n
ion

 legal system
 h

as com
e to be

settled
 th

rou
gh

 th
e cu

stom
 an

d
 u

sage of th
ose officially en

gaged
in

 its bu
sin

ess. T
h

is legal ord
er of th

e E
u

rop
ean

 U
n

ion
 is on

e in
w

h
ich

 n
orm

s exist th
at establish

 an
d

 em
p

ow
er agen

cies to carry
ou

t certain
 essen

tial govern
m

en
tal fu

n
ction

s th
at can

 be assign
ed

to th
e stan

d
ard

 trio of ju
d

icial, execu
tive, an

d
 legislative p

ow
ers.

In
 th

e exercise of th
ese fu

n
ction

s, relevan
t agen

cies create oth
er

n
orm

s th
at d

irectly or in
d

irectly im
p

ose obligation
s or con

fer righ
ts

on
 legal su

bjects w
ith

in
 th

e system
.

A
 constitution in the functional sense is precisely the set of

norm
s that, taken all together as a dynam

ic unity, achieves this.
T

h
e n

orm
s in

 qu
estion

 lay d
ow

n
 w

h
o m

ay exercise w
h

at p
ow

ers,
by w

h
at form

al or in
form

al acts, an
d

 su
bject to w

h
at lim

its. It is
a ch

aracteristic of th
e p

rocess of im
p

lem
en

tation
 an

d
 in

terp
reta−

tion
 of a con

stitu
tion

 in
 th

is sen
se th

at, over tim
e, th

ere evolves an
ever m

ore d
en

se corp
u

s of con
stitu

tion
al law

. T
h

is con
sists both

 of
p

reced
en

ts set by cou
rts an

d
 oth

er in
stitu

tion
s, an

d
 of d

octrin
es

an
d

 p
rin

cip
les d

evelop
ed

 p
artly th

rou
gh

 ju
d

icial d
iscou

rse an
d

p
artly th

rou
gh

 th
e w

ork of sch
olarly com

m
en

tators, seriou
s jou

r−
n

alists, p
olitician

s, statesm
en

 an
d

 statesw
om

en
, an

d
 oth

ers.
T

h
e C

ou
rt of Ju

stice h
as m

ore th
an

 on
ce referred

 to th
e fou

n
−

d
ation

 T
reaties as a ‘con

stitu
tion

al ch
arter' of th

e E
u

rop
ean

 u
n

ion
.

T
h

is exp
resses in

 d
ifferen

t term
s th

e p
oin

t I w
an

t to m
ake w

h
en

I sp
eak of a con

stitu
tion

 in
 th

e ‘fu
n

ction
al sen

se'. T
h

e key p
oin

t
is to

 o
b

serve th
at th

e co
n

stitu
tio

n
 in

 th
is fu

n
ctio

n
al sen

se is
a con

stitu
tion

−in
−p

ractice. T
h

e facts I h
ave recited

 to you
 en

able
u

s to d
raw

 th
e follow

in
g con

clu
sion

: In the functional sense,
there is alread

y a constitution of the E
urop

ean U
nion.

T
h

ere is n
ot, h

ow
ever, a con

stitu
tion

 in
 th

e form
al sen

se. L
et

u
s d

efin
e th

is sen
se. A

s w
ith

 th
e fu

n
ction

al sen
se, a con

stitu
tion

in
 th

e form
al sen

se con
cern

s th
e govern

an
ce an

d
 ord

erin
g of

a h
u

m
an

 grou
p

, association
 or p

olity. A
s a con

stitu
tion

, it h
as to

establish
 ap

p
rop

riate in
stitu

tion
s of govern

m
en

t, an
d

 state th
e

p
ow

ers, th
e ‘com

p
eten

ces', th
at are con

ferred
 u

p
on

 th
em

. It h
as

to d
eclare th

e lim
its on

 th
ese p

ow
ers, an

d
 establish

 som
e w

ay of
settlin

g bou
n

d
ary d

isp
u

tes abou
t th

e lim
its of p

ow
ers an

d
 th

eir
legitim

ate exercise. T
h

is is ‘form
ally' ach

ieved
 w

h
en

 a su
itable

legal−cu
m

−p
olitical in

stru
m

en
t is d

raw
n

 u
p

 after d
eliberation

 to
th

at en
d

. Su
ch

 a text m
u

st th
en

 be solem
n

ly ad
op

ted
 by a form

al
act of a kin

d
 th

at is id
eologically ap

p
rop

riate to th
e kin

d
 of

p
olity or association

 in
volved

.
A

 con
stitu

tion
 h

as to be ad
op

ted
 by an

 ap
p

rop
riate act, for

exam
p

le, by a referen
d

u
m

 vote in
 a d

em
ocratic p

olity, or by ratifi−
cation

 of a con
stitu

tion
−treaty by ap

p
rop

riate con
stitu

tion
al acts of

States, w
h

ich
 in

 tu
rn

 m
igh

t th
em

selves in
clu

d
e recou

rse to refer−
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en
d

u
m

. T
h

is is th
e cu

lm
in

ation
 of a p

roced
u

re aim
ed

 at secu
rin

g
recogn

ition
 of th

e text ad
op

ted
 as th

e basic law
, or fou

n
d

ation
al

ch
arter, of th

e p
olity w

h
ose con

stitu
tion

 it p
u

rp
orts to be.

O
n

 th
at d

efin
ition

, w
e m

ay take as settled
 a secon

d
 th

esis: T
he

E
urop

ean U
nion d

oes not at p
resent have a constitution in the

form
al sense. B

y next Frid
ay, how

ever, I quite confid
ently exp

ect
that su

ch
 a form

al con
stitu

tion
 w

ill be available to it. M
r G

iscard
D

'E
stain

g w
ill carry th

e text to T
h

essalon
iki a w

eek later an
d

offer it th
e E

u
rop

ean
 C

ou
n

cil as a p
rop

osed
 form

al C
on

stitu
tion

for th
e E

u
rop

ean
 U

n
ion

, to be ad
op

ted
 by m

ean
s of a n

ew
 T

reaty
follow

in
g an

 In
tergovern

m
en

tal C
on

feren
ce.

T
h

e d
istin

ction
 betw

een
 con

stitu
tion

s in
 th

e fu
n

ction
al an

d
th

e form
al sen

se is a real an
d

 im
p

ortan
t on

e. W
e m

ay, for exam
−

p
le, rem

in
d

 ou
rselves th

at m
an

y h
ave been

 th
e states an

d
 u

n
ion

s,
for exam

p
le th

e U
n

ion
 of Soviet Socialist R

ep
u

blics, th
at h

ave
cloth

ed
 th

em
selves w

ith
 con

stitu
tion

s in
 th

e form
al sen

se. T
h

ese
h

ave fu
lly resp

on
d

ed
 to d

em
ocratic id

eas abou
t sep

aration
 of

p
ow

ers an
d

 equ
al p

articip
ation

 of all citizen
s in

 p
olitical p

rocess−
es, an

d
 so forth

. B
u

t th
e real p

olitical life an
d

 fu
n

ction
in

g of th
e

state or u
n

ion
 in

 qu
estion

 h
as n

ot been
 regu

lated
 by n

or th
ere−

fore been
 exp

licable in
 term

s of th
e form

al con
stitu

tion
. T

h
e

fu
n

ction
al con

stitu
tion

 d
iverged

 to a very su
bstan

tial d
egree from

th
e form

al text.
C

on
stitu

tion
al w

riters in
 th

e U
n

ited
 K

in
gd

om
, esp

ecially in
th

e late n
in

eteen
th

 cen
tu

ry, w
ere vigorou

s critics of w
h

at th
ey

called
 ‘w

ritten
 con

stitu
tion

s'. T
h

ey saw
 th

at th
rou

gh
ou

t th
e w

orld
of th

eir ep
och

 th
at th

ere w
ere m

an
y su

ch
 con

stitu
tion

s in
 w

h
at is

h
ere called

 th
e ‘form

al sen
se'. T

h
ese solem

n
ly p

ron
ou

n
ced

 sep
a−

ration
s of p

ow
ers, d

eclaration
s of righ

ts an
d

 su
ch

 like, bu
t th

ey
actu

ally afford
ed

 n
o sh

ield
 again

st d
esp

otic or even
 su

bstan
tially

law
less p

rocesses of govern
m

en
t. A

. V. D
icey, in

 p
articu

lar, took
th

e lin
e th

at a con
stitu

tion
 like th

e B
ritish

 con
stitu

tion
 as h

e
con

cep
tu

alized
 it, con

sistin
g in

 p
ractices of C

row
n

, P
arliam

en
t

an
d

 th
e C

ou
rts u

n
d

erp
in

n
ed

 by a gen
u

in
ely effective com

m
on

law
 trad

ition
, w

orked
 m

ore satisfactorily to th
e en

d
 of ord

ered
liberty th

an
 an

y of th
e form

al con
stitu

tion
s.

In
 th

e circu
m

stan
ces of th

e tim
e w

h
en

 h
e w

as w
ritin

g, D
icey

w
as righ

t both
 abou

t th
e tru

e p
revalen

ce of liberty u
n

d
er a satis−

factory con
stitu

tion
 in

 th
e fu

n
ction

al sen
se (p

u
ttin

g th
e p

oin
t in

m
y term

s) an
d

 abou
t th

e d
ism

al record
 of m

an
y, th

ou
gh

 by n
o

m
ean

s all, form
al con

stitu
tion

s. T
h

e E
n

glish
 con

stitu
tion

al trad
i−

tion
 to w

h
ich

 h
e con

tribu
ted

 so m
assively h

as cast a lon
g sh

ad
ow

o
ver attitu

d
es in

 th
e U

K
 to

 co
n

stitu
tio

n
al p

o
litics. T

h
is casts

a lon
g sh

ad
ow

 d
ow

n
 to th

e p
resen

t d
ay, givin

g rise to a p
ecu

liarly
E

n
glish

 – E
n

glish
 m

u
ch

 m
ore th

an
 B

ritish
 – n

ervou
sn

ess abou
t

th
e very id

ea of ad
op

tin
g a E

u
rop

ean
 con

stitu
tion

.
O

n
e p

oin
t of in

con
testable w

eigh
t su

rvives in
 an

y even
t from

D
icey's reflection

s. P
u

ttin
g it in

 term
s of th

e d
istin

ction
 betw

een
fu

n
ction

al an
d

 form
al con

stitu
tion

, it is th
is: a satisfactory fu

n
c−

tion
al con

stitu
tion

, even
 w

ith
ou

t an
y form

al text form
ally ad

op
t−

ed
, is p

referable to a d
ysfu

n
ction

al form
al con

stitu
tion

. T
h

is is
esp

ecially so w
h

en
 th

e existen
ce of a form

al con
stitu

tion
 acts as

an
 id

eological cover−u
p

 for d
esp

otic or oth
erw

ise u
n

d
esirable

govern
m

en
tal activity.

W
h

at th
at d

oes n
ot m

ean
 is th

at form
al con

stitu
tion

s th
em

−
selves are u

n
d

esirable or d
an

gerou
s. O

n
 th

e con
trary, w

h
ere th

ere
is a form

al con
stitu

tion
 w

ith
 satisfactorily liberal−d

em
ocratic p

ro−
vision

s for th
e p

olity in
 qu

estion
, an

d
 w

h
ere th

e p
ractice of th

ose
in

 office in
 its variou

s bran
ch

es con
form

s to th
e id

eals of th
e

con
stitu

tion
 an

d
 to th

e restriction
s it lays d

ow
n

 on
 th

e exercise
of p

ow
er, th

ere is both
 a con

stitu
tion

 in
 th

e form
al sen

se an
d

a m
atch

in
g fu

n
ction

al con
stitu

tion
. T

h
is is h

igh
ly d

esirable, be−
cau

se in
 su

ch
 a case th

ere is a great d
eal m

ore tran
sp

aren
cy

abou
t th

e con
d

u
ct of govern

m
en

t.
T

h
e citizen

 w
h

o w
ish

es to kn
ow

 h
ow

 th
e p

olity ru
n

s itself can
read

 th
e con

stitu
tion

 an
d

 be en
ligh

ten
ed

 by it, esp
ecially in

 th
e

ligh
t of fu

rth
er com

m
en

taries abou
t con

stitu
tion

al p
ractice an

d
u

sage. T
h

is ten
d

s to be th
e case w

h
en

ever th
e form

al con
stitu

−
tion

 is fu
lly observed

 as th
e fu

n
ction

in
g basis of legal an

d
 p

oliti−
cal ord

er. P
erh

ap
s th

e grow
th

 of con
ven

tion
s an

d
 p

arts of con
sti−

tu
tion

al law
 d

ep
en

d
en

t on
 p

reced
en

t m
igh

t m
ake th

e fu
n

ction
al

con
stitu

tion
 som

ew
h

at m
ore exten

sive in
 reach

 th
an

 th
e text of

th
e form

al con
stitu

tion
 w

ou
ld

 su
ggest. B

u
t th

at w
ou

ld
 n

ot m
atter

an
d

 w
ou

ld
 in

d
eed

 rep
licate com

m
on

 exp
erien

ce.
N

obod
y th

in
ks th

at th
e E

u
rop

ean
 U

n
ion

 as it cu
rren

tly ex−
ists is a ‘state' or a ‘su

p
er state'. It is sui generis, a m

u
lti−state
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u
n

ion
 of its ow

n
 kin

d
 th

at in
volves a sh

arin
g of certain

 sovereign
p

ow
ers in

 circu
m

stan
ces of in

teractive con
stitu

tion
al p

lu
ralism

.
(For th

e fu
n

ction
al con

stitu
tion

 of th
e U

n
ion

 is n
ot a su

bord
i−

n
ate offsh

oot of an
y p

articu
lar state's con

stitu
tion

, far less of all
of th

em
 com

p
en

d
iou

sly; n
or is th

e valid
ity of an

y state's con
stitu

−
tion

 d
erived

 from
 th

at of th
e U

n
ion

). A
 u

n
ion

 of th
is n

ovel an
d

d
istin

ctive form
 exh

ibits som
e of th

e ch
aracteristics of classical

fed
eral u

n
ion

s, som
e of th

ose of in
tern

ation
al organ

isation
s, an

d
som

e of th
e id

eal typ
e of a con

fed
eration

 w
h

ere states' govern
−

m
en

ts actin
g togeth

er in
 a regu

lated
 w

ay form
 a collective gov−

ern
m

en
t of th

e w
h

ole.
Sin

ce th
e U

n
ion

 h
as a con

stitu
tion

, bu
t is n

ot a state, n
or

a sovereign
 fed

eral u
n

ion
, it follow

s th
at it can

 p
erfectly w

ell
ad

op
t a form

al con
stitu

tion
 w

ith
ou

t th
ereby tran

sform
in

g itself
in

to a state or a su
p

erstate. T
h

e obviou
sly op

en
 p

ossibility is to
ad

op
t in

 m
ore exp

licit an
d

 satisfactorily tran
sp

aren
t term

s a con
−

stitu
tion

 ap
p

rop
riate to th

e sui generis en
tity th

at it actu
ally is.

U
n

d
er th

e C
on

ven
tion

's p
rop

osals, th
is w

ill h
ap

p
en

, in
 th

e p
ro−

cess red
eem

in
g n

early all of th
e in

h
erited

 d
em

ocratic d
eficit by

fu
lly em

p
ow

erin
g th

e P
arliam

en
t as th

e secon
d

 legislative ch
am

−
ber of th

e u
n

ion
. A

 fu
rth

er elem
en

t of d
em

ocratic tran
sp

aren
cy

is th
at w

h
ereby th

e C
ou

n
cil of M

in
isters w

ill h
ave to act qu

ite
op

en
ly in

 its form
ation

 as G
en

eral A
ffairs an

d
 L

egislative C
ou

n
−

cil, w
h

en
ever it is d

eliberatin
g on

, or d
ecid

in
g, th

e en
actm

en
t of

E
u

rop
ean

 L
aw

s or Fram
ew

ork L
aw

s. T
h

is can
d

id
 recogn

ition
 of

th
e tw

o−ch
am

ber ch
aracter of th

e U
n

ion
's legislative p

rocess is
a fed

eral−like elem
en

t in
 th

e con
stitu

tion
. T

h
e C

on
stitu

tion
 as

a w
h

ole, h
ow

ever, stan
d

s w
ell sh

ort of an
yth

in
g recogn

isable as
fu

ll−blow
n

 fed
eralism

.
T

h
is can

 be seen
 both

 in
 th

e ch
aracter of th

e E
u

rop
ean

 C
ou

n
−

cil, th
e con

sen
su

s−based
 assem

blage of th
e H

ead
s of States an

d
G

overn
m

en
ts of th

e U
n

ion
's states, an

d
 its sp

ecial role in
 gu

id
−

in
g an

d
 givin

g im
p

etu
s to th

e U
n

ion
. T

h
e E

u
rop

ean
 C

om
m

ission
is also very far d

ifferen
t from

 eith
er a P

arliam
en

t−based
 govern

−
m

en
t su

ch
 as w

e h
ave in

 m
ost m

em
ber states, or a d

irectly elect−
ed

 execu
tive p

resid
en

cy su
ch

 as Fran
ce en

joys.
For th

ose w
h

o believe in
 th

e old
 id

ea of a ‘m
ixed

 con
stitu

−
tion

', th
e elem

en
t lackin

g h
as been

 th
at of th

e ‘m
on

arch
', th

e

lead
in

g figu
re w

h
o p

erson
ifies an

d
 en

ergises th
e execu

tive ach
ieve−

m
en

ts of a p
olity. Settin

g asid
e for a m

om
en

t th
e vexed

 qu
estion

of th
e C

h
air of th

e E
u

rop
ean

 C
ou

n
cil, th

e C
on

ven
tion

 foresees
a p

ow
er in

 th
e E

u
rop

ean
 C

ou
n

cil to n
om

in
ate a P

resid
en

t of th
e

C
om

m
ission

 to th
e E

u
rop

ean
 P

arliam
en

t follow
in

g a E
u

rop
ean

election
. O

n
ce th

e first, or a su
bsequ

en
t, n

om
in

ee is elected
, th

is
n

ew
 P

resid
en

t w
ill p

rop
ose a C

om
m

ission
 based

 on
 n

om
in

ation
s

by th
e M

em
ber States, th

e w
h

ole to be ap
p

roved
 by both

 P
arlia−

m
en

t an
d

 C
ou

n
cil. T

h
is w

ill be a govern
m

en
t of m

an
y talen

ts,
tran

sn
ation

al in
 com

p
osition

 an
d

 p
olitically a coalition

 rath
er

th
an

 a P
arty govern

m
en

t. T
h

e C
om

m
ission

 w
ill h

ave th
e m

ain
p

ow
er of legislative in

itiative, bu
t th

e p
ow

er to m
ake th

e law
s w

ill
be exercised

 by th
e P

arliam
en

t an
d

 th
e C

ou
n

cil of m
in

isters. Its
P

resid
en

t w
ill be som

eth
in

g rath
er m

ore th
an

 prim
us inter pares.

T
h

is w
ill n

ot be u
n

lim
ited

 govern
m

en
t. O

n
 th

e issu
e of in

cor−
p

oration
 of th

e C
h

arter of R
igh

ts in
to th

e con
stitu

tion
, n

o con
−

vin
cin

g objection
 h

as su
rvived

. T
h

e C
h

arter w
ill take its p

lace as
p

art II of th
e C

on
stitu

tion
. T

h
en

 th
e in

stitu
tion

s of th
e U

n
ion

,
an

d
 th

e states w
h

en
 actin

g in
 im

p
lem

en
tation

 of u
n

ion
−based

p
ow

ers, w
ill be bou

n
d

 to th
e C

h
arter as a com

m
on

 an
d

 agreed
stan

d
ard

 for th
e righ

ts of all p
erson

s in
 th

e U
n

ion
. B

u
t th

is w
ill

be d
on

e in
 a w

ay th
at ackn

ow
led

ges th
e E

u
rop

ean
 C

on
ven

tion
for th

e P
rotection

 of H
u

m
an

 R
igh

ts an
d

 Fu
n

d
am

en
tal freed

om
s

as th
e fin

al lon
g−stop

. A
ckn

ow
led

gin
g righ

ts an
d

 becom
in

g a state
or su

p
erstate are qu

ite d
ifferen

t issu
es.

3. O
N

 ‘SU
IG

EN
ER

IC
ITY

’

L
on

g ago, th
e E

u
rop

ean
 C

ou
rt of Ju

stice d
escribed

 th
e legal

ord
er of th

e E
u

rop
ean

 C
om

m
u

n
ities as bein

g of its ow
n

 kin
d

, sui
gen

eris, n
eith

er in
tern

atio
n

al law
 n

o
r d

o
m

estic state−law
. T

h
is

seem
ed

 to m
e righ

t at th
e tim

e an
d

 it still seem
s so. In

 p
arallel,

I am
 in

clin
ed

 to th
in

k of th
e E

u
rop

ean
 U

n
ion

 (as it n
ow

 is)
a p

olity of its ow
n

 kin
d

, a com
m

on
w

ealth
 sui generis. 1

1 T
h

is th
em

e is d
iscu

ssed
 at len

gth
 in

 m
y recen

t book Q
uestioning Sovereign−

ty, O
xford

: C
laren

d
on

 P
ress 1999, ch

ap
ter 9.
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T
h

e sam
e qu

ality h
as con

tin
u

ed
 to in

h
ere in

 th
e con

stitu
tion

−
al ord

er of th
e U

n
ion

 em
ergin

g from
 th

e T
reaty of N

ice (in
 force

as of 1 Febru
ary 2003), an

d
 before it A

m
sterd

am
, M

aastrich
t, th

e
Sin

gle E
u

rop
ean

 A
ct, several A

ccession
 T

reaties, th
e R

om
e an

d
P

aris T
reaties an

d
 all th

e ju
risp

ru
d

en
ce of th

e C
ou

rt an
d

 th
e

secon
d

ary law
 th

at ad
d

s u
p

 to th
e acqu

is com
m

u
n

au
taire. A

s
I see it th

is qu
ality of ‘su

igen
ericity', as I sh

all call it, w
ill con

tin
−

u
e to ch

aracterize th
e U

n
ion

 if th
e C

on
ven

tion
's p

rop
osed

 con
−

stitu
tion

 is accep
ted

 by th
e states an

d
 th

eir citizen
s an

d
 com

es
in

to force. Su
igen

ericity is w
ell p

laced
 to su

rvive after th
e d

elib−
eration

s of th
e C

on
ven

tion
 are at an

 en
d

, an
d

 w
h

en
 its con

clu
−

sion
s h

ave been
 ad

op
ted

 w
ith

 or w
ith

ou
t ad

ap
tation

 by an
 IG

C
an

d
 th

en
 ratified

 state by state.
T

h
e sp

ecial an
d

 d
istin

ctive ch
aracter of th

e U
n

ion
 em

erges
from

 its p
lace in

 h
istory an

d
 th

e com
p

lexity of its m
em

bersh
ip

.
W

e h
ave seen

 th
at it h

as for som
e p

u
rp

oses a fed
eral ch

aracter.
Yet som

e of its ow
n

 m
em

bers are fed
eral u

n
ion

s, an
d

 oth
ers are

d
ecen

tralized
 states w

ith
 variou

s sch
em

es of m
ore or less asym

−
m

etrical local self−govern
m

en
t for in

tern
al n

ation
s or region

s
w

ith
in

 th
e larger w

h
ole. It is n

ot typ
ical of fed

eral states th
at th

ey
b

rin
g to

geth
er en

tities th
at are th

em
selves alread

y fed
eral o

r
qu

asi−fed
eral in

 ch
aracter. For su

bsid
iarity to be a w

orkin
g p

rin
ci−

p
le in

 su
ch

 a set−u
p

, it h
as to be th

orou
gh

ly iterative in
 ch

aracter
an

d
 ap

p
lication

. T
h

u
s at each

 level of govern
m

en
t th

e qu
estion

m
u

st be asked
 w

h
at d

ecision
s sh

ou
ld

 p
rop

erly be left for d
etailed

d
ecision

 at a p
oin

t closer to th
e p

eop
le w

h
o w

ill be affected
. T

h
e

con
stitu

tion
 of th

e w
h

ole ou
gh

t in
 som

e w
ay an

d
 d

egree to re−
flect th

e in
tern

al−con
stitu

tion
al ch

aracter of its m
em

bers.
T

h
e E

u
rop

ean
 U

n
ion

, esp
ecially after th

e C
om

m
ission

's 2001
W

h
ite p

ap
er on

 th
e G

overn
an

ce of th
e U

n
ion

, alread
y takes qu

ite
good

 accou
n

t of th
is. A

fter th
e ad

op
tion

 of th
e n

ew
ly stated

p
rin

cip
le of su

bsid
iarity, an

d
 of th

e n
ew

 P
rotocol on

 its con
ten

t
an

d
 its ad

m
in

istration
, th

is m
u

lti−level d
em

ocracy, w
ith

 su
bsid

iar−
ity in

 p
lay all alon

g th
e lin

e, w
ill h

ave becom
e m

ore exp
licit still.

I see every reason
 to h

op
e th

at th
e in

teractive p
rocesses of m

u
lti−

level d
em

ocracy w
ill over tim

e rein
vigorate ou

r sen
se of sh

ared
self−govern

m
en

t th
rou

gh
ou

t E
u

rop
e, grad

u
ally roilin

g back to−

d
ay's corrosive atm

osp
h

ere of ap
ath

y tin
ged

 by w
eary con

tem
p

t
for p

olitics an
d

 p
olitician

s.
It w

ill rem
ain

 th
e case th

at rem
arkably little of th

e d
ay−to−d

ay
ad

m
in

istration
 of E

u
rop

ean
 law

 an
d

 p
olicy w

ill rest w
ith

 th
e C

om
−

m
ission

 itself an
d

 its D
irectorates−G

en
eral in

 B
ru

ssels. T
h

e U
n

ion
's

w
ork is very su

bstan
tially ach

ieved
 by th

e efforts of th
e M

em
ber

States an
d

 th
eir in

tern
al ad

m
in

istration
s – again

, critically in
−

clu
d

in
g region

al an
d

 local ad
m

in
istration

s, an
d

 th
eir p

arliam
en

ts
too, w

h
en

 it com
es to tran

sp
osition

 of U
n

ion
 D

irectives (in
 fu

−
tu

re to be kn
ow

n
 as ‘fram

ew
ork law

s’). T
h

e ju
d

icial system
 of th

e
U

n
ion

 is also stron
gly d

ecen
tralized

, w
ith

 U
n

ion
 law

 bein
g p

ri−
m

arily im
p

lem
en

ted
 th

rou
gh

 th
e ap

p
rop

riate tribu
n

als of th
e

m
em

ber states, w
ith

 referen
ce to th

e C
ou

rt of Ju
stice for ru

lin
gs

on
 p

oin
ts of in

terp
retation

 as an
d

 w
h

en
 th

ese arise.
A

d
d

 to all th
is tw

o h
igh

ly im
p

ortan
t facts: first, at least in

th
eir d

ealin
gs w

ith
 th

e W
orld

 beyon
d

 th
e U

n
ion

, each
 of th

e
M

em
ber States retain

s in
tern

ation
al legal p

erson
ality an

d
 for m

an
y

p
u

rp
oses con

tin
u

es to fu
n

ction
 as an

 in
d

ep
en

d
en

t sovereign
 state.

T
h

is is p
articu

larly salien
t in

 relation
 to d

efen
ce an

d
 foreign

affairs. T
h

e effect of U
n

ion
 m

em
bersh

ip
 is in

 a w
ay to en

h
an

ce
th

e stan
d

in
g an

d
 clou

t an
y of its m

em
bers can

 exercise, so m
em

−
bersh

ip
 en

h
an

ces sovereign
ty in

 som
e asp

ects w
h

ile severely qu
al−

ifyin
g it in

 oth
ers. B

u
t th

is w
ill requ

ire su
sbstan

tially greater soli−
d

arity an
d

 self−d
iscip

lin
e in

 w
orkin

g togeth
er arou

n
d

 a C
om

m
on

Foreign
 an

d
 Secu

rity p
olicy in

 th
e fram

ew
ork p

rovid
ed

 by th
e

n
ew

 con
stitu

tion
.

T
h

is resid
u

al sovereign
ty – I am

 in
clin

ed
 to p

refer th
e term

‘p
ost−sovereign

ty’ 2 – is m
irrored

 in
 th

e sp
ecial role p

layed
 by th

e
E

u
rop

ean
 C

ou
n

cil in
 th

e govern
an

ce of th
e U

n
ion

, p
articu

larly
in

 relation
 to d

efen
ce an

d
 foreign

 affairs, bu
t also in

 givin
g im

−
p

etu
s an

d
 d

irection
 to th

e gen
eral p

olicies of th
e U

n
ion

. T
h

e
C

ou
n

cil in
 th

e form
ation

 in
 w

h
ich

 it brin
gs togeth

er h
ead

s of
state h

as ceased
 to be in

 tru
th

 sim
p

ly a sp
ecial form

ation
 th

ereof.
Yet th

e sp
ecial role accord

ed
 to th

e C
ou

n
cil as th

e assem
bly of

H
ead

s of State an
d

 govern
m

en
t of th

e U
n

ion
 is on

e th
at m

arks it

2 See Q
uestioning Soverignty, p

p
 132–142.
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off from
 ord

in
ary fed

eral u
n

ion
s, an

d
 certain

ly from
 fed

eral states
as su

ch
. T

h
is also sh

in
es ou

t of th
e latest d

evelop
m

en
ts in

 th
e

p
rovision

s for th
e ch

airin
g of th

e C
ou

n
cil, creatin

g a lon
ger−

term
 ch

airp
erson

sh
ip

 (or, as I w
ou

ld
 su

ggest, ‘M
od

eratorsh
ip

’)
for th

e C
ou

n
cil, to ren

d
er its w

ork m
ore coh

eren
t in

 th
e circu

m
−

stan
ces of su

bstan
tially en

larged
 m

em
bersh

ip
. It seem

s to m
e n

o
lon

ger at all likely th
at th

is office w
ill ch

allen
ge or u

n
d

erm
in

e
th

at of th
e P

resid
en

t of th
e C

om
m

ission
, an

d
 in

d
eed

, by a late
am

en
d

m
en

t p
rop

osed
 by m

yself an
d

 oth
ers, th

e C
on

stitu
tion

 n
o

lon
ger p

reclu
d

es election
 of th

e sam
e p

erson
 to th

e tw
o offices.

T
h

e resu
ltin

g set−u
p

 afford
s an

oth
er m

ark of th
e U

n
ion

's con
−

tin
u

in
g su

igen
ericity.

R
elated

 to th
is is m

y secon
d

 h
igh

ly im
p

ortan
t fact: a featu

re
of th

e U
n

ion
 th

at can
 be typ

ified
 as ‘con

stitu
tion

al p
lu

ralism
'. 3

N
on

e of th
e m

em
ber States is in

d
ebted

 to th
e u

n
ion

 for th
e

term
s or th

e p
rovision

s of its con
stitu

tion
. E

ach
 h

as a con
stitu

−
tion

 w
h

ose roots an
d

 w
h

ose basic legitim
acy are in

d
ep

en
d

en
t of

an
y gran

t by th
e U

n
ion

. T
h

ey are con
stitu

tion
ally in

d
ep

en
d

en
t

en
tities. T

h
ey rem

ain
 so d

esp
ite th

e fact th
at th

eir m
em

bersh
ip

of th
e U

n
ion

 en
tails th

e su
bord

in
ation

 even
 of th

eir con
stitu

−
tion

al law
 to th

e gen
eral law

s of th
e U

n
ion

, u
n

d
er th

e p
rin

cip
le

of p
rim

acy of U
n

ion
 law

. E
ven

 secon
d

ary U
n

ion
 law

 overrid
es

m
em

ber state con
stitu

tion
al law

 in
 th

e case of in
com

p
atibility.

C
on

versely, th
e valid

ity of th
e U

n
ion

's con
stitu

tion
 an

d
 legal or−

d
er is n

ot d
erivative from

 th
e valid

atin
g p

ow
er of an

y on
e state's

con
stitu

tion
al ord

er, bu
t exists an

d
 w

ill con
tin

u
e to exist eith

er
by virtu

e of an
 in

d
ep

en
d

en
t basic n

orm
 u

n
d

erlyin
g its ow

n
 exist−

en
ce as an

 in
stitu

tion
al n

orm
ative ord

er, or (argu
ably) by virtu

e
of th

e n
orm

s of p
u

blic in
tern

ation
al law

, or both
.

T
akin

g accou
n

t of th
e su

igen
ericity of th

e U
n

ion
 as exp

lain
ed

h
ere, it seem

s to m
e th

at it w
ou

ld
 be m

ore th
an

 m
islead

in
g to

d
escribe it as a fed

eration
 in

 th
e sam

e sen
se as th

at in
 w

h
ich

 th
e

fed
eral R

ep
u

blic of G
erm

an
y, or A

u
stria, or th

e U
n

ited
 States of

A
m

erica, are all p
arad

igm
atic in

stan
ces of fed

eration
s. ‘C

on
fed

−
eration

' rem
ain

s a less m
islead

in
g term

. T
h

is is so, d
esp

ite th
e

u
n

d
ou

bted
ly fed

eral asp
ects of th

e U
n

ion
's con

stitu
tion

, in
 all

th
ose p

arts of it th
at exh

ibit th
e w

orkin
g of th

e so−called
 ‘com

−
m

u
n

ity m
eth

od
' or ‘com

m
u

n
ity w

ay' as w
e m

ay h
ave to learn

 to
call it in

 th
e ligh

t of th
e cu

rren
tly p

rop
osed

 text of th
e first

A
rticle of th

e d
raft C

on
stitu

tion
.

3. C
O

N
FER

R
A

L – SO
V

ER
EIG

N
TY

 – PLU
R

A
LISM

E
verybod

y ap
p

roves of th
e id

ea th
at th

e in
stitu

tion
s of th

e
E

u
rop

ean
 U

n
ion

 sh
ou

ld
 d

o on
ly th

ose th
in

gs it is em
p

ow
ered

 to
d

o. W
h

o can
 d

isp
u

te th
e p

rin
cip

le of con
ferral? O

r w
h

o d
isp

u
te

th
e p

rin
cip

le of su
bsid

iarity? N
o on

e th
in

ks th
at th

e U
n

ion
 sh

ou
ld

d
o an

yth
in

g m
ore th

an
 th

e th
in

gs th
at h

ave to be d
on

e at all−
U

n
ion

 level, w
h

ile leavin
g all th

ose m
atters th

at requ
ire greater

local kn
ow

led
ge an

d
 sen

sitivity to th
e m

em
ber states an

d
 to fed

−
eral or d

evolved
 levels of govern

m
en

t w
ith

in
 th

em
. T

h
e origin

al−
ly th

eological−cu
m

−p
h

ilosop
h

ical, bu
t n

ow
 also legal n

am
e for

th
is com

m
on

sen
se view

 is ‘su
bsid

iarity'. It is a good
 th

in
g, an

d
 so

is p
rop

ortion
ality. W

h
en

ever it is ap
p

rop
riate to act at all−U

n
ion

level, th
e in

ten
sity of action

 sh
ou

ld
 be m

atch
ed

 to th
at of th

e
resu

lt th
at m

u
st be ach

ieved
 at th

at level.
If all th

is is tru
e, w

h
y d

o I n
ot go alon

g w
ith

 th
e d

issen
tin

g
m

in
ority at th

e C
on

ven
tion

, an
d

 th
eir p

rop
osal for a E

u
rop

e of
D

em
ocracies or ‘E

D
’? I qu

ote th
eir basic m

essage:
1.

A
 V

E
T

O
 O

N
 V

IT
A

L
 ISSU

E
S. L

aw
s sh

all be valid
 on

ly if th
ey

h
ave been

 p
assed

 by n
ation

al p
arliam

en
ts. A

 n
ation

al p
arlia−

m
en

t sh
all h

ave a veto on
 an

 issu
e it d

eem
s im

p
ortan

t.
2.

T
H

E
 C

O
M

M
O

N
 C

O
R

E
 ISSU

E
S. L

aw
s sh

all d
eal w

ith
 th

e
ru

les for th
e C

om
m

on
 M

arket an
d

 certain
 com

m
on

 m
in

i−
m

u
m

 stan
d

ard
s to p

rotect em
p

loyees, con
su

m
ers, h

ealth
,

safety an
d

 th
e en

viron
m

en
t. In

 oth
er areas th

e E
D

 sh
all

h
ave th

e p
o

w
er to

 issu
e reco

m
m

en
d

atio
n

s fo
r M

em
b

er
States, w

h
ich

 are alw
ays free to ad

op
t h

igh
er stan

d
ard

s.
Is it a good

 id
ea, th

en
, as th

ese colleagu
es p

rop
ose, to h

ave
a Treaty th

at d
eclares th

at E
u

rop
e−level are valid

 on
ly w

h
en

 p
assed

by n
ation

al p
arliam

en
ts, w

ith
 a veto for every p

arliam
en

t?
I fear n

ot. I d
o n

ot believe th
at by th

is m
ean

s it w
ou

ld
 be

p
ossible to gen

erate a coh
eren

t set of ‘law
s [th

at] d
eal w

ith
 th

e
3 See Q

uestioning Sovereignty, ch
ap

ter 7
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ru
les for th

e C
om

m
on

 M
arket an

d
 certain

 com
m

on
 m

in
im

u
m

stan
d

ard
s to p

rotect em
p

loyees, con
su

m
ers, h

ealth
, safety an

d
 th

e
en

viron
m

en
t’. L

et u
s reflect on

 th
e con

stitu
tion

al relation
sh

ip
 be−

tw
een

 each
 M

em
ber State an

d
 th

e U
n

ion
 as it h

as evolved
 over

h
alf a cen

tu
ry. E

ven
 at p

resen
t, th

e U
n

ion
 as a w

h
ole, an

d
 even

m
ore th

e E
u

rop
ean

 C
om

m
u

n
ity as its cen

tral so−called
 p

illar is
a U

n
ion

 (or C
om

m
u

n
ity) u

n
d

er law
. T

h
an

k good
n

ess, by th
e w

ay,
th

at th
e C

on
ven

tion
 h

as beaten
 ou

t a p
ath

w
ay to abolish

 th
e so−

called
 p

illar stru
ctu

re of th
e U

n
ion

, an
d

 acqu
ire for th

e w
h

ole th
at

legal p
erson

ality in
 in

tern
ation

al law
 th

at h
as h

ith
erto belon

ged
on

ly to th
e C

om
m

u
n

ity. It w
ou

ld
 be in

tolerable oth
erw

ise. T
h

e
con

sid
erable p

ow
ers vested

 in
 th

e in
stitu

tion
s of th

e U
n

ion
 w

ou
ld

be op
en

 to grave abu
se w

ere th
ere n

ot a legal fram
ew

ork. If th
ere

is a legal fram
ew

ork, it n
eed

s a ju
d

icial system
, an

d
 w

h
ere you

h
ave a ju

d
icial system

 you
 in

evitably h
ave a bod

y of p
reced

en
t or

case−law
. H

en
ce you

 get elem
en

ts of w
h

at are often
 p

illoried
 as

ju
d

icial activism
 an

d
 ju

d
ge−m

ad
e law

, as th
e p

rop
h

ets of th
e E

D
p

illory th
em

.  A
 legal fram

ew
ork, after all, is of little u

se u
n

less it is
su

bject to in
terp

retation
, ad

ju
d

ication
, an

d
 (w

h
en

 n
ecessary) en

−
forcem

en
t by im

p
artial ju

d
ges in

 a stan
d

in
g cou

rt of law
.

T
h

e E
u

rop
ean

 C
ou

rt of Ju
stice h

as p
erform

ed
 th

is very role,
often

 actin
g in

 tan
d

em
 w

ith
 th

e h
igh

est cou
rts of th

e m
em

ber
states, w

h
ere th

ese h
ave referred

 p
roblem

s of in
terp

retation
 of

th
e T

reaties to th
e C

ou
rt. T

h
ey are obliged

 to d
o so excep

t w
h

ere
th

e p
oin

t at issu
e is clear an

d
 u

n
am

bigu
ou

s. E
u

rop
ean

 law
 is n

ot
foisted

 on
 th

e states from
 w

ith
ou

t, it is elaborated
 betw

een
 states

an
d

 C
om

m
u

n
ity in

 a collaborative an
d

 in
teractive m

an
n

er. L
et

m
e take th

e U
n

ited
 K

in
gd

om
 as a m

aterial exam
p

le. From
 an

early stage, w
ell before th

e U
K

 fin
ally join

ed
 w

h
at w

as th
en

 th
e

'E
E

C
' in

 1973, th
e C

ou
rt (as w

e n
oted

 earlier) h
ad

 com
e to

con
sid

er th
e Treaties as a kin

d
 of ‘con

stitu
tion

al ch
arter' of th

e
C

om
m

u
n

ity. T
h

e law
 of th

e treaties, an
d

 th
e law

s m
ad

e u
n

d
er

th
em

, w
ere h

eld
 to con

stitu
te a ‘n

ew
 legal ord

er' of a sp
ecial

kin
d

, n
eith

er in
tern

ation
al law

, n
or a su

bord
in

ate elem
en

t w
ith

−
in

 an
y state's d

om
estic law

.
In

 1975, w
h

en
 th

e R
eferen

d
u

m
 w

as h
eld

 in
 th

e U
K

, op
p

o−
n

en
ts of con

tin
u

in
g m

em
bersh

ip
 w

arn
ed

 very clearly th
at th

e
classical E

n
glish

 d
octrin

e p
arliam

en
tary sovereign

ty cou
ld

 n
ot

su
rvive a ‘Yes' vote. T

h
e p

eop
le n

everth
eless voted

 ‘Yes'. In
 1991,

th
e U

K
's fin

al cou
rt of ap

p
eal (th

e ‘H
ou

se of L
ord

s’) h
eld

 th
at

th
e n

ecessary con
sequ

en
ce of th

e E
u

rop
ean

 C
om

m
u

n
ities A

ct
(w

h
ereby U

K
 m

em
bersh

ip
 w

as en
sh

rin
ed

 in
 d

om
estic law

) w
as

th
at later U

K
 legislation

 in
con

sisten
t w

ith
 govern

in
g E

u
rop

ean
law

 m
u

st be ‘d
isap

p
lied

' to th
e exten

t of th
e in

con
sisten

cy. T
h

is
w

as in
 th

e H
ou

se's view
 a n

ecessary im
p

lication
 of a d

ecision
 to

join
 a C

om
m

u
n

ity th
at h

ad
 by 1972 acqu

ired
 th

e ch
aracteristics

of th
e ‘sp

ecial kin
d

 of n
ew

 legal ord
er' th

at w
e h

ave been
 d

iscu
ss−

in
g. T

h
ey w

ere righ
t in

 th
is.

It is w
id

ely ackn
ow

led
ged

, an
d

 w
ith

 good
 reason

, th
at it re−

m
ain

s p
ossible, as a m

atter of U
K

 con
stitu

tion
al law

, for P
arlia−

m
en

t u
n

ilaterally to d
en

ou
n

ce an
d

 revoke U
K

 m
em

bersh
ip

 in
th

e U
n

ion
. W

h
atever th

e E
u

rop
ean

 C
ou

rt of Ju
stice m

igh
t h

ave
p

reviou
sly con

sid
ered

 as to th
e legality of su

ch
 a m

ove in
 E

u
ro−

p
ean

 law
, it w

ou
ld

 h
ave been

 both
 legal an

d
 bin

d
in

g from
 th

e
p

oin
t of view

 of U
K

 ju
d

ges. U
n

d
er th

e C
on

ven
tion

's p
rop

osals
th

e ‘E
xit C

lau
se’ in

 th
e p

resen
tly so−n

u
m

bered
 A

rticle I−59 n
ow

p
ro

p
o

ses co
n

firm
in

g th
e sam

e p
ro

p
o

sitio
n

 fro
m

 th
e p

o
in

t o
f

view
 of U

n
ion

 law
 for each

 m
em

ber state.
‘B

u
t th

en
', it m

igh
t be asked

, ‘if a state can
 totally revoke

m
em

bersh
ip

, w
h

y can
't it p

artially revoke it, by d
eclin

in
g to ac−

cep
t a certain

 com
m

on
 p

rovision
 of law

? If som
e E

u
rop

ean
 law

d
oes n

ot su
it on

e state, or strays over th
e lin

e in
to a d

om
ain

 of
com

p
eten

ce th
at it th

in
ks sh

ou
ld

 be reserved
 to its ow

n
 ju

risd
ic−

tion
, w

h
y can

't th
at state ju

st d
isavow

 th
at law

? T
h

is w
ou

ld
 fit

p
erfectly w

ell w
ith

 ackn
ow

led
gin

g th
at oth

ers w
h

o d
o agree w

ith
each

 oth
er an

d
 w

ith
 th

e p
rop

osal can
 th

em
selves form

 a su
b−set

of th
e E

u
rop

e of D
em

ocracies, w
ith

 a com
m

on
 cross−bord

er law
on

 th
is con

tested
 su

bject m
atter'.

T
h

is is certain
ly n

ot im
p

ossible to con
ceive. B

u
t it is im

p
ossi−

ble th
en

 also to im
agin

e an
 effective sin

gle m
arket com

in
g in

to
existen

ce or bein
g su

stain
ed

, far less on
e th

at ach
ieves h

igh
 or

in
d

eed
 an

y com
m

on
 stan

d
ard

s of en
viron

m
en

tal p
rotection

 or
con

su
m

er p
rotection

 as a com
m

on
 acqu

isition
 of th

e p
articip

at−
in

g states. O
f cou

rse, th
ere is an

 im
p

ortan
t p

rin
cip

le of equ
al

m
em

bersh
ip

. If th
e on

e state h
ad

 th
e p

ow
er of p

artial revocation
of com

m
on

 law
s, so w

ou
ld

 h
ave h

as every oth
er m

em
ber state.
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T
h

e veto over fu
tu

re law
m

akin
g w

ou
ld

 beget also an
 u

n
restricted

veto over p
ast law

m
akin

g. T
h

e m
om

en
t u

n
w

elcom
e im

p
lication

s
of existin

g legislation
 cam

e to th
e atten

tion
 of an

y govern
m

en
t,

th
ey cou

ld
 revoke it in

 relation
 to th

eir ow
n

 state's law
.

T
h

e u
p

sh
ot w

ou
ld

 be rath
er ch

aotic, esp
ecially in

 relation
 to

th
ose asp

ects of th
e U

n
ion

 th
at h

ave h
ith

erto been
 a su

ccess,
n

otably sin
gle m

arket law
, com

p
etition

 law
, an

d
 th

e law
 relatin

g
to th

e fou
r freed

om
s. A

 com
m

on
 m

arket requ
ires a large m

ea−
su

re of com
m

on
 law

, an
d

 if en
viron

m
en

tal an
d

 social righ
ts are

to be su
stain

ed
 as con

strain
ts on

 th
e m

arket, th
ey h

ave to be so
su

stain
ed

 on
 broad

ly th
e sam

e term
s everyw

h
ere.

In
 oth

er w
ord

s, so lon
g as you

 h
ave a E

u
rop

ean
 U

n
ion

 th
at

h
as at its core a sin

gle m
arket, you

 h
ave to en

d
orse th

e p
rin

cip
le

of th
e su

p
rem

acy of com
m

u
n

ity law
 for all p

layers in
 th

e m
arket.

H
en

ce, th
ere can

 be n
o p

artial d
en

u
n

ciation
 or revocation

, even
w

h
ile fu

ll secession
 rem

ain
s a p

erfectly in
telligible p

ossibility.
W

h
at th

en
 of sovereign

ty? C
learly, w

h
eth

er or n
ot th

e C
on

−
ven

tion
−p

rop
osed

 con
stitu

tion
 ever com

es in
to bein

g as both
 fu

n
c−

tion
al an

d
 form

al con
stitu

tion
, states in

 th
e U

n
ion

 are n
o lon

ger
absolu

tely sovereign
 in

 th
e classical sen

se, sin
ce th

ey ackn
ow

l−
ed

ge an
d

 are bou
n

d
 by th

e p
rim

acy of U
n

ion
 law

 so lon
g as th

ey
d

o n
ot ren

ou
n

ce m
em

bersh
ip

. Yet th
ey d

o retain
 th

e p
ow

er of
d

ep
artu

re from
 th

e U
n

ion
 by u

n
ilateral d

ecision
, an

d
 th

is is n
ow

m
ad

e exp
licit in

 A
rticle I−49. T

h
is secu

res a critical resid
u

e of
sovereign

ty to each
 state. N

on
e is a p

rison
er of th

e U
n

ion
.

T
h

e u
n

ion
 in

 tu
rn

 is n
ot a fu

lly sovereign
 en

tity. A
lth

ou
gh

 it
h

as or is a self−referen
tial legal ord

er in
 th

e sen
se m

en
tion

ed
earlier, th

at ord
er is exp

ressly su
bjected

 to th
e p

rin
cip

le of con
−

ferral. A
rticle I−1 is p

ain
stakin

gly clear on
 th

e p
oin

t th
at th

e
states con

fer com
p

eten
ces on

 th
e U

n
ion

 th
rou

gh
 th

e con
stitu

−
tion

: ‘R
eflectin

g th
e w

ill of th
e citizen

s an
d

 States of E
u

rop
e to

bu
ild

 a com
m

on
 fu

tu
re, th

is C
on

stitu
tion

 establish
es th

e E
u

rop
e−

an
 U

n
ion

, on
 w

h
ich

 th
e M

em
ber States con

fer com
p

eten
ces to

attain
 objectives th

ey h
ave in

 com
m

on
’.

W
h

en
 th

is con
stitu

tion
 com

es to be ad
op

ted
, if it ever d

oes, it
w

ill n
ot be by an

 ‘au
top

oietic’ act of citizen
s w

h
o becom

e citi−
zen

s in
 th

e very act of ad
op

tin
g th

e con
stitu

tion
 th

at em
p

ow
ers

th
e U

n
ion

. Yet each
 state w

h
ose sovereign

 act, recip
rocally w

ith

th
at of every oth

er sovereign
 co−sign

atory, th
u

s con
fers com

p
e−

ten
ce 

o
n

 
th

e 
U

n
io

n
 

th
ro

u
gh

 
th

e 
co

n
stitu

tio
n

 
w

ill 
d

o
 

so
 

in
a con

text alread
y fram

ed
 by th

e existin
g fu

n
ction

al con
stitu

tion
.

T
h

e sovereign
ty so exercised

 is a sovereign
ty alread

y qu
alified

th
ou

gh
 n

ot n
u

llified
 by th

is con
text. I call it ‘p

ost−sovereign
ty’

for th
e sake of a n

am
e.

C
O

N
C

LU
D

IN
G

 R
EM

A
R

K
S

W
h

en
 th

e C
on

ven
tion

 d
iscu

ssed
 last w

eek th
e p

rop
osed

 p
re−

am
b

le 
to

 
th

e 
C

o
n

stitu
tio

n
, 

I 
fo

u
n

d
 

p
articu

lar 
reso

n
an

ce 
in

a p
oin

t m
ad

e by several colleagu
es. V

ariou
s p

eop
le rem

arked
th

at th
e text w

as too sin
gu

larly focu
ssed

 on
 th

e civilisation
−cra−

d
lin

g an
d

 p
rogressive asp

ect of E
u

rop
e's h

istory. W
e ou

gh
t su

rely
to h

ave th
e h

u
m

ility to recogn
ise also th

e evils th
at h

ave scarred
ou

r h
istory. T

h
at d

ark sid
e em

erged
 ou

t of bitter rivalries of
kin

gs, p
rin

ces, rep
u

blics, states of all kin
d

s. It often
 exp

ressed
religiou

s or id
eological d

ifferen
ces, or both

. A
lw

ays it en
d

ed
 in

w
ar, an

d
 w

ars becam
e ever m

ore catastrop
h

ically d
estru

ctive of
th

e very civilisation
 w

h
ose scien

tific p
row

ess h
ad

 equ
ally m

agn
i−

fied
 th

e h
u

m
an

 p
oten

tial for d
estru

ctiven
ess an

d
 for creative−

n
ess. T

h
e very h

u
m

an
 righ

ts th
at ou

r p
artly religiou

s an
d

 p
artly

h
u

m
an

ist h
eritage tau

gh
t u

s to h
old

 in
 reveren

ce w
ere alw

ays th
e

first casu
alties of ou

r con
flicts, an

d
 rem

ain
 so.

T
h

is is a city in
 w

h
ich

 su
ch

 th
ou

gh
ts h

ave sp
ecial sign

ifican
ce.

It w
as h

ere also, I th
in

k, th
at M

r B
lair, U

K
 P

rim
e M

in
ister, p

u
t

forw
ard

 th
e id

ea of a E
u

rop
ean

 u
n

ion
 th

at w
ou

ld
 be a su

p
erp

ow
−

er bu
t n

ot a su
p

erstate. I am
 n

o frien
d

 of th
e ‘su

p
erstate’ id

ea, as
I h

ave sh
ow

n
 alread

y. B
u

t I sh
u

d
d

er even
 m

ore before th
e id

ea
of su

p
erp

oten
cy, esp

ecially if it w
ere a su

p
erp

oten
cy u

n
tram

m
eled

by th
e kin

d
 of con

stitu
tion

al fram
ew

ork w
e so u

rgen
tly n

eed
 to

h
ave an

d
 su

stain
, an

d
 in

to w
h

ich
 n

eed
 to be bu

ilt real restrain
ts

on
 p

ow
er su

ch
 as th

ose in
 th

e C
h

arter of R
igh

ts.
T

o con
sid

er a p
ossible U

n
ion

 w
ell−ord

ered
 u

n
d

er a form
al

con
stitu

tion
 th

at is also a tru
ly fu

n
ction

al on
e yield

s th
e th

ou
gh

t
of a sp

ace of p
eace, freed

om
, ju

stice an
d

 secu
rity for everyon

e in
its territories. A

s w
e rem

em
ber th

e evils in
 ou

r p
ast, th

is can
becom

e a w
ay to tran

scen
d

 th
em

. W
e sh

ou
ld

 n
ot w

ish
 to becom

e
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a su
p

erp
ow

er before w
h

om
 oth

ers m
u

st stan
d

 in
 aw

e. W
e sh

ou
ld

in
stead

 becom
e a p

lace of p
eace in

 w
h

ich
 a d

ecen
t an

d
 ju

stly
sh

ared
 p

rosp
erity can

 p
revail, an

d
 can

 becom
e a su

p
p

ort to th
e

sam
e con

d
ition

s for p
erson

s ou
tsid

e of its bord
ers. W

e rem
em

−
ber th

at m
an

y of th
e p

resen
t p

roblem
s elsew

h
ere in

 th
e w

orld
origin

ated
 in

 th
e im

p
erialism

s th
at old

 style E
u

rop
ean

 sovereign
−

ties so actively fostered
. T

h
e th

ou
gh

t of a sp
ace of p

eace, free−
d

om
, ju

stice an
d

 secu
rity, cou

ld
 lead

 u
s to m

ake th
e im

agin
ative

leap
 th

at grasp
s it as a p

ractical p
lan

 of action
 in

 an
d

 for all th
e

cou
n

tries th
at are in

 th
e U

n
ion

 or are abou
t to join

 it. P
erh

ap
s

w
e are n

ow
 on

 th
e brin

k of th
at im

agin
ative leap

. I h
op

e so.

IU
S ET LEX

 FO
U

N
D

A
TIO

N
 A

N
D

 M
A

G
A

Z
IN

E

A
 grou

p
 of P

olish
 an

d
 foreign

 sch
olars an

d
 legal th

eoretician
s

h
ave u

n
d

ertaken
 th

e p
u

blication
 of a n

ew
 legal p

eriod
ical in

2001, en
titled

 ‘Iu
s et L

ex'. T
h

e p
u

rp
ose of th

e m
agazin

e, w
h

ose
p

rogram
m

atic id
ea is exp

ressed
 by its title, is m

ain
ly:

–
d

evelop
m

en
t of creativity in

 th
e legal field

,
–

p
rop

agation
 of broad

ly con
ceived

 legal cu
ltu

re by m
akin

g ref−
eren

ce to th
e latest ach

ievem
en

ts in
 w

orld
 legal th

ou
gh

t,
–

strivin
g to ch

an
ge th

e w
ay p

eop
le th

in
k abou

t law
 an

d
 its

ap
p

lication
, w

ith
ou

t w
h

ich
 d

irect im
p

lem
en

tation
 of E

u
rop

e−
an

 law
 in

 P
olan

d
 w

ill be im
p

ossible.
T

h
e p

eriod
ical w

ill be p
u

blish
ed

 in
 th

em
atic issu

es en
tirely

d
evoted

 to th
e m

ost im
p

ortan
t issu

es in
 law

. T
h

e top
ic of th

e first
issu

e w
as th

e relation
sh

ip
 of iu

s to lex. N
ext issu

es w
ill con

cern
p

roblem
s of d

ealin
g w

ith
 th

e p
ast, p

h
ilosop

h
y of crim

in
al role

w
ith

 cen
tral in

terest for role of p
en

al resp
on

sibility, d
yn

am
ics of

social tran
sform

ation
s, p

h
ilosop

h
y of E

U
 law

 an
d

 oth
ers.

D
u

rin
g first years of its existen

ce, ‘Iu
s et L

ex' m
agazin

e w
ill

be p
u

blish
ed

 ad
equ

ately to articles gath
ered

 by ed
itorial board

.
‘Iu

s et L
ex' is p

u
blish

ed
 by fou

n
d

ation
 ‘Iu

s et L
ex'. T

h
e fou

n
−

d
ation

 is also organ
izer of con

feren
ces, lectu

res, sem
in

ars both
n

ation
al an

d
 in

tern
ation

al – con
cern

in
g th

e m
ost sign

ifican
t p

ro−
blem

s of legal scien
ce an

d
 p

ractice.
T

h
e Fou

n
d

ation
 also h

as in
itiated

 an
d

 co−organ
ises th

e an
n

u
−

al C
areer Fair, at w

h
ich

 legal ed
u

cation
 th

at m
easu

res u
p

 to
con

tem
p

orary m
od

els is p
rop

agated
 an

d
 com

p
lete p

rogram
m

e
of stu

d
ies on

 Facu
lty of L

aw
 w

ith
 sem

in
ars con

cern
in

g p
rep

ara−
tion

 to labou
r m

arket.
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