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I. Introduction

When a particularly turbulent period in nation’s history is over and the time for truce has come it becomes clear that peace and justice are sometimes incompatible goals. Demands of justice are being opposed to "potentially conflicting values, such as political stability".
 In this context, it is asserted that "a win-win strategy is virtually impossible".
 There are cases where insisting on criminal prosecutions can prolong the conflict, resulting in more death, destruction, and human suffering. It is worth remembering that: “The quest for justice for yesterday’s victims of atrocities should not be pursued in such a manner that it makes today’s living the dead of tomorrow”.
 

States at the point of transition from an authoritarian to a democratic regime are faced with the double requirement of ensuring that justice is done (in conformity with individual criminal responsibility under international law to punish (the perpetrators of) severe human rights violations) on the one hand and of achieving national reconciliation while establishing/restoring a viable, sustainable democracy and the rule of law on the other hand. Although these two goals may not seem at odds at first sight, several states emerging from years and decades of repressive dictatorships do consider it virtually impossible to reconcile both.


A look at post-transitional societies in recent history shows that as part of the bargain for political change, many nations have acquiesced to an amnesty
 for perpetrators of past serious human rights abuses. In the last two decades, amnesty measures have existed in eleven Latin American countries, including Argentina, Brazil, Chile, El Salvador, Guatemala, Haiti, Honduras, Nicaragua, Peru, Suriname, and Uruguay.
 Outside Latin America, South Africa and Cambodia, for example, have also enacted amnesties for perpetrators who committed serious abuses during the previous regimes' rule.
 

While the amnesties use various modalities,
 each gives rise to the same question. Namely, what effect does a domestic amnesty have on the capacity of States with no connection to the offense to prosecute alleged perpetrators of serious human rights violations who are hiding behind the amnesty's shield? As the recent case of General Pinochet's requested extradition from Great Britain to Spain illustrates, this question surfaces not only in academic debates, but also in practice. 

The current prominence of accountability and its emergence as a significant element of international relations is a reflection of a desire for justice, as well as utilitarian objectives of postconflict peace building and the long-term prevention of mass violence. Impunity is often a recipe for continued violence and instability. The examples of the former Yugoslavia, Sierra Leone and other transitional situations demonstrate how hard it is becoming even for Realpolitik observers and diehard cynics to deny the preventive effects of prosecuting murderous rulers.
 Indeed, the principles of legitimacy in international relations have so dramatically changed since the inception of the two “twin” ad hoc tribunals, that is, the International Criminal Tribunal for the former Yugoslavia (hereinafter ICTY) and the International Criminal Tribunal for Rwanda (hereinafter ICTR), and the ICC during the 1990s that accountability is arguably a reflection of a new “realism”. A past view of policy based on principles of justice as naïve and unrealistic has been seriously challenged by the convergence of realities and ideals in postconflict peace building and reconciliation.

If allowed, international criminal tribunals, whether ad hoc or permanent, may play a significant role in this process. That potential, even if not yet fully used, has been demonstrated by the ICTR. It is noteworthy that the initial proposal for the establishment of the ICTR came from the Rwandese government, and not the internartional community.
 The government believed that “it is impossible to build a state of law and arrive at true national reconciliation” without eradicating the culture of impunity. Notwithstanding the various conflicts between the ICTR and the Rwandese government as to the speed and control of proceedings and the division of labor between the Tribunal and national courts, this policy of accountability, aimed at discrediting the Hutu extremists, has also restrained the extent of anti-Hutu vengeance and killings. Under the shadows of ICTR proceedings against leadership figures, the diversion of popular fury at the génocidaires through the national criminal justice system, however inadequate, appears to have exercised a moderating influence in the postconflict peace-building process.

Despite the adoption of numerous international instruments affirming human rights and humanitarian standards, international relations in the modern age have perpetuated a culture of virtually complete impunity. The failure to uphold elementary international norms has created a political climate in which extermination, deportation and wanton destruction lie within the range of options available to rulers. The long-term consequences of such a culture cannot be underestimated. Impunity erodes the inhibitions and restraints against such behavior, permitting an amoral account of raison d’état. Reversing this entrenched culture of impunity is a gradual and incremental process. 

Before discussing the role of truth and reconciliation commissions (hereinafter TRC) and national amnesties in the context of the Statute of the (permanent) International Criminal Court (hereinafter ICC) both modalities will be examined to the extent relevant to the concept of international justice embodied in the Statute. The last part of this paper will take a closer look at the mutual relationship between the Special Court for Sierra Leone and the Truth and Reconciliation Commission in this country as a possible model for the future relationships between the ICC and similar national bodies.

II. TRCs in the context of domestic transitional justice and the International Criminal Court

A number of authors and politicians have expressed concern that an international justice system which apportions guilt and punishes individuals will prevent national truth and reconciliation processes as such processes rely on amnesties. These parliamentarians quote the case of South Africa and claim that the peace process might not have gone ahead had the ICC been in place. They make this claim on the basis that the people in power would not have given it up because they would have been prosecuted. Is this true? If so, why is the ICC better than national truth and reconciliation processes are allowed to go ahead?

Undoubtedly, this is an important and legitimate question, also in the context of the Rome Statute of the International Criminal Court. At the outset, it's important to note that Truth Commissions do not rely on amnesties for their work. In fact, the South African Truth and Reconciliation Commission is the only Truth Commission to have done so. The TRC has gotten much more international attention than other TCs and therefore there's a tendency to think that what the TRC did is the way things are done or should be done. This is not to say this as a criticism of the TRC, but rather to point out that the TRC is one Truth Commission that carried out its work in one country with a very particular history. Any generalizations about Truth Commission should take into account the work done the world over.

While the ICC should not be seen as a universal panacea and unrealistic expectations must not be raised about its functioning, some believe that other remedies should be entertained during periods of ‘transitional’ or ‘post-conflict’ justice, to prevent the ICC becoming overburdened.  The ICC will not be able to deal with large numbers of investigations.  It is also argued that a multi-faceted and integrated approach is most appropriate in post-conflict situations, since complex problems and rifts in society are often resistant to simple, one-step solutions.  Some maintain that law should be distinct from political processes, and that justice and accountability should not be ‘mixed’ with forgiveness and reconciliation.  One approach which, it is argued, is not given sufficient attention is the use of non-criminal sanctions, which are often imposed for a specified duration and involve exclusion from employment or the holding of public office.   Through related screening programmes, large numbers of people can be handled relatively quickly, with less cost financially and in human resources.  Non-criminal sanctions also permit a measured response, allowing the less culpable to avoid trials or prison.  Attracting less public attention, however, such sanctions are not generally subjected to public scrutiny and they may not provide the same due process guarantees.  They may also be used for purely political purposes or to pursue vendettas;  it is necessary therefore to develop proper standards for the use of non-criminal sanctions.

Furthermore, most Truth Commissions rely on voluntary testimony by victims and perpetrators. There is no quid pro quo. For example, in the case of the Guatemalan Truth Commission, perpetrators and victims offered their testimony in exchange for confidentiality. This confidentiality principle was enough for thousands of victims to come forward. Some perpetrators did testify as well, perhaps not as many as we hoped would. That certainly was a limitation, but the focus was and should be on the facts and on the victims. Additional information obtained by increased testimony by perpetrators would have been helpful, but, again,  not worth granting them amnesty to do so. A very good accounting of the crimes committed throughout the 36 years of armed conflict was obtained based on the testimony and documentation available.

At some point, the ICC and/or national TCs will have to address the issue of the Court respecting the confidentiality of future TC's sources, but the confidentiality principle would not stand in the way of any domestic or international court independently investigating the crimes with an eye toward prosecution. In fact, under this model, Truth Commissions promote justice in that the stories told under the Truth Commission proceedings might well give impetus to the civil society and the courts to investigate certain cases.

Victims of crimes against humanity, genocide and war crimes have a right to justice that can not and should not be erased by the work of a Truth Commission. A Truth Commission often carries out its work to provide to the victims the cathartic experience of having a forum in which to be heard, to provide recognition that what happened was wrong, to receive an apology, to receive compensation. A Truth Commission can reach thousands of victims who would otherwise never have access to legal justice. All of that is good. And all of that is consistent with subsequently looking to legal justice as an addition remedy in some cases.

Although truth commissions were once regarded as a positive element in the movement to ensure greater accountability, they are now often perceived as weakening the drive against impunity and as possibly complicating the work of international tribunals.  For example, it is feared by some they may: duplicate investigations; provide a potential for inconsistent statements; confuse victims; and compete for international resources.  Others argue, however, that they are complementary to the work of tribunals, dealing for example with the 'problem of passivity', when war crimes are committed in the name of a nation.  In such circumstances, which lie outside the scope of individual criminal responsibility, truth commissions can attribute different levels of culpability and probe the role of entire sectors of society - the media, church or judiciary, for example.  Truth commissions may also carry forward the process of reconciliation, by looking deeper and wider into the factors that made mass abuses possible and by considering ways to build a community in which the likelihood of their recurrence can be minimised or prevented.

Many commentators position TCs as alternatives to prosecution. But the question whether to establish a TC is quite separate from the issue whether any or all of the regimes’ former leaders (or lower level offenders) will ultimately be prosecuted.
 Truth commissions need not pose a challenge to accountability, for they do not prejudice the subsequent application of the criminal law. Indeed, TCs may facilitate accountability by serving as precursors to the adoption of measures of accountability that may include reparations, restitution, civil remedies, lustration laws, and even criminal prosecutions.

While it's certainly interesting to wonder whether justice impedes reconciliation, there are certainly innumerable examples that show that lack of justice causes old wounds to fester. To many people the bottom line is that truth and justice should not be seen as competing interests but rather two important and consistent steps toward reconciliation. Each country's history, experience, goals, culture will inform the debate regarding the relative worth and desirability of truth commissions, prosecutions, and reparations. We should not be tempted to overgeneralize based on the experience of one or a few countries. 

TRCs can play a useful role in those unstable and sensitive situations where a country is moving from dictatorship and repression to a more open, accountable democratic government. While building for the future, accounts must be made for the past and those commissions may give some moral relief to victims, survivors and families in establishing objectively what happened and why. Although, admittedly, there is no model for the reconciliation process which would apply to all, or most countries, some minimum requirements must be fulfilled: (i) the establishment of the truth; (ii) reconciliation must contribute to a strengthening of the rule of law in a manner compatible with international law and with social justice; (iii) reconciliation must be a democratic, verifiable process; (iv) victims must be granted the right to compensation and reparation, at least morally, and where possible, materially.

As to the question of whether a lack of amnesty would prevent an abusive leader from stepping down: if we want to live in a world where leaders know that if they commit genocide or crimes against humanity, they are going to be held responsible for it – this has to be made clear. Leaders don't generally step down until they are good and ready to do so (usually when they have been or are about to be removed by vote or force) so an amnesty is often just an extra (and illegitimate) gift rather than an impetus.

Pierre-Richard Prosper, who took office as ambassador at large for war crimes issues, said separate tribunals are appropriate because each conflict is different. But it also seems to be the only approach that is acceptable to President Bush and Congress, which have rejected creation of a proposed international criminal court to prosecute crimes against humanity.
 

At least one lesson that can be learned from the two existing ad hoc international criminal tribunals seems obvious: the plodding pace of justice in Arusha and the Hague has undermined a key goal of war-crimes tribunals--providing solace for the victims of terror and helping shattered societies rebuild. The tribunals are only now winning a measure of enthusiasm in the very countries where the crimes were committed. Most of those who perpetrated atrocities in Bosnia, Croatia, Kosovo and Rwanda will never be called before an international court; a prosecution official at the Hague told Time that the tribunal will indict only about 250 of the estimated 12,000 suspected criminals from the Balkan wars. And no matter how far judges bend to accommodate accused criminals such as Milosevic, there will remain those who will never regard judgments as anything but victor's justice.
   

So why bother? In his book “Stay the Hand of Vengeance”, Gary Jonathan Bass argues that such tribunals offer "the least awful alternative" to other, more fearsome methods of retribution for war crimes. The best argument for the creation of an international Criminal Court based on the Yugoslav and Rwandan panels – an effort ratified by 37 countries but opposed by the U.S. – is that it would give the civilized world, as Bass says, "another sanction we can use against renegade world leaders short of war." That doesn't mean the ICC, or the Hague and Arusha tribunals will dissuade another Milosevic from committing similar crimes. But they might make him think twice. And that is no small accomplishment.

Will a TC/TRC bring reconciliation; will it facilitate healing? There is no hard evidence that such a result will automatically follow a commission’s work, but it is a fair assumption that an ailing country needs to know the truth about its past as one of the conditions for its recovery. TC/TRC is a good instrument to search and find the truth, but it is only one of the elements leading to a successful democratic construction or rehabilitation.
 Hearings and amnesty will not suffice: fair justice will also have to be applied. TRCs cannot act as substitutes for the courts, which alone have jurisdiction to establish individual criminal responsibility, assess guilt and, as appropriate, pass a sentence.

Arguably, when a society makes the transition from oppression to democracy", it should be allowed to choose its own method of confronting its past. Here, reference may be made to the South Africa’s Truth and Reconciliation Committee as an example of a "democratic decision" that should be looked upon and evaluated in the context the current framework of the Rome Statute of the ICC. Article 17 of this treaty sets out the criteria for determining when a state can be said to be unwilling to prosecute a suspected offender. The relevant test here is whether "the proceedings were or are being undertaken or the national decision was made for the purpose of shielding the person concerned from criminal responsibility." This measure gives some latitude for countries to decide that national reconciliation would be served by some process other than full prosecution since under those circumstances the decision would have been taken in the wider interests of the society, rather than merely to shield an offender from justice. 

However this is an area which would require delicate judgment from the court. Particularly, there is a question about truth commissions, because it cannot be said a priori which ones are a reasonable response to the situation, and which ones are a cover-up. It’s going to require extreme care by the prosecutor. There may be some problem there with the capacity to subvert those processes if they are reasonable, and we’ll just have to hope that the institutions within the court take a sensible view about it. But complementarity extends to covering internal processes which don’t necessarily involve prosecutions of individuals, so there is no reason why the principle of complementarity ought not to cover an appropriately constituted truth commission.

III. Legality of amnesty under international criminal law


If the goal of truth commissions is remembrance, the purpose of amnesties is oblivion.
 Unlike pardons, which imply forgiveness of the offender and are generally particularized in nature, amnesties typically apply to groups of offenders, and neither eradicate the offence nor expunge the moral guilt that accompanies it. They are thus practical, if somewhat unsatisfactory solutions to the problem of mass atrocities: justice is traded for peace, or at least a temporary truce, in the hopes that the atrocities will end and that society will be able to move on.


There are two related, yet distinct issues raised by the question of amnesties. First, whether states have a duty to prosecute or extradite those who commit crimes for which there is universal jurisdiction. Second, even if no such duty exists, whether international law recognizes the legality of amnesties for such offences. One can answer the first question in the negative, for example, but still recognize that the absence of an affirmative obligation to prosecute does not offer states carte blanche in their reaction to the commission of mass atrocities. On the other hand, an affirmative duty to prosecute or extradite (aut dedere aut punire) would appear to rule out the legality of amnesties.


The validity of an amnesty measure under international law depends on whether the measure extends to offenses for which convention or custom requires prosecution.
 A domestic amnesty measure cannot disable prosecution of an alleged offender in another State for conduct that must be prosecuted under international law. Theoretically, the exercise of universal jurisdiction over a given offense could either be valid and prosecution in the foreign State permissible or invalid and prosecution in that State impermissible under international law. In the amnesty enquiry, international law could either require prosecution, in which case the grant of an amnesty over the given offense would be invalid, or not require prosecution, in which case the grant of an amnesty would be valid.
 It could be argued that reconciliation between the international demand for prosecution of international crimes and the national appeal for a political compromise involving amnesty can best be achieved by drawing a distinction between permissible and impermissible amnesties, and by limiting international recognition to the former.

One relevant line of argument is that international law would preclude a grant of immunity in case of violations of human rights norms with the status of jus cogens.
 Jus cogens norms are the highest norms of customary international law, which are peremptory norms of general international law, give rise to obligations erga omnes and are non- derogable.
 The prohibition of genocide and other crimes against humanity

undoubtedly qualify as jus cogens norms as well as the grave breaches of the Geneva Conventions which constitute war crimes under international law.
 In this respect, reference should be made to the 1985 study by special rapporteur, Louis Joinet, to the UN Commission on Human Rights entitled "Study on Amnesty Laws and their Role in the Safeguard and Promotion of Human Rights".
 The rapporteur strongly argued that international crimes should not be subject to possible amnesties in order to

avoid the emergence of a right to impunity for such a severe infringement of the "human condition".

A closely related and similar argument is that certain rights are considered to be so fundamental that they are non-derogable, even during state of emergency, like the right to life and the prohibition of torture and inhuman and degrading treatment.

Another but analogous line of thought is that states would have a duty under international law to prosecute severe violations of fundamental human rights, implying that amnesties in such circumstances would violate international law.
 This argument has several sub-strands and is based on the one hand on two types of international conventions: one group dealing with specific international (human rights) crimes while the other are comprehensive human rights treaties, like the ICCPR and the American Convention on Human Rights, and on the other hand on customary law.
 It can also be argued that there would be "a duty under customary international law to prosecute the perpetrators of crimes against humanity".
 Indeed, "(t)he Nuremberg precedent, as subsequently ratified, reflects the international community's resolve that atrocious crimes carried out as part of a mass campaign of persecution must not go unpunished".

It should be acknowledged that this field of law is still developing, and that certain authors have argued that state practice, including the practice of the UN Security Council
 would not support the existence of a customary law rule to the effect that there is an obligation to prosecute and punish perpetrators of international human rights

crimes.
 Even though international law does seem to be moving in the direction of prohibiting the grant of amnesty for international crimes,
 that norm will most likely not be of an absolute character in that other vital concerns and needs of states in transition can be taken into account.

It remains thus interesting to investigate and evaluate whether it is not possible to make distinctions regarding the type of amnesty, including the procedure in which it is granted, as well as the kind of human rights violations for which the amnesty is granted in order to formulate further guidelines concerning the acceptability of national amnesties under international law.
  Even those who argue that there is not yet an obligation under customary law to prosecute and punish perpetrators of severe human rights violations, do recognize that international law is moving in that direction. Implicitly, they thus also acknowledge that this is very much a gray area of law that requires further refinement. Arguably, as the recognition of individual criminal responsibility for human rights atrocities increases, states should have a concomitant obligation not to devise schemes that (attempt to) obstruct this doctrine of international law, hence the deduction of an obligation to prosecute and punish perpetrators of such crimes. Obligations and responsibilities under international law are in any event not altered by contradictory national norms and international tribunals are not bound by such national rules and techniques.

At first sight the individual criminal responsibility, which is recognised for the crime of genocide, crimes against humanity and war crimes, entail an equally forceful obligation on states to prosecute and punish the perpetrators of such atrocities. However, there might be certain circumstances in which amnesty measures would be acceptable during periods of transition to a democratic regime even for such international crimes, provided that the amnesty process and procedure comply with certain minimum standards. Some kind of sliding scale approach can be suggested following which amnesty measures would be possible tout court for human rights violations that are low intensity and on a small scale whereas more serious violations and/or violations on a larger scale would still be open to amnesty measures but these should then be accompanied by civil sanctions and compensation, and so on.
 Further in depth study would be required to make a more detailed sliding scale, which should in any event always be applied with the necessary flexibility and attention for the concrete circumstances in each individual case.

Paul van Zyl discusses a state's international obligation to prosecute as it impacts on situations of political transition from oppressive societies to democracies.
 He identifies two prevalent situations in which a successor government may be unable to prosecute those responsible for human rights abuse during the tenure of a prior regime. The first is where the security forces remain under the control of, or are loyal to, the previous regime and are so powerful that an attempt to prosecute them or their political allies could undermine the political transition. The second is where an emerging state is faced with insuperable practical difficulties that make it impossible to punish more than a small number of those responsible for past atrocities - difficulties that include the lack of an adequate legal infrastructure, inadequate economic resources, and other constraints. In conclusion, he suggests a state may derogate from its international obligations where the following conditions prevail:

· Persuasive evidence that the state is unable (for the reasons already

mentioned) to prosecute those responsible for human rights abuses.

· Convincing evidence that the majority of citizens have freely endorsed the

transitional justice policy adopted by the state.

· A commitment to comply with other international obligations, which include

identifying victims and perpetrators as well as taking meaningful steps to

ensure that human rights abuses do not recur in the future.

· An assurance that the failure to prosecute does not impede the state's

commitment to fulfill its broader international obligations. 

 
In addition to this list, two further criteria have been suggested:

· A commitment by the state to the reparation of victims and survivors. This

should be viewed in the light of article 75 of the Rome Statute, under which the ICC "may make an order directly against a convicted person specifying appropriate reparations to, or in respect of, victims, including restitution, compensation and rehabilitation." Where state-sponsored amnesty is in operation, it must be the state's duty to assume this responsibility.

· Transparency concerning a decision not to prosecute and victim consultation in

this regard through an appropriate structure.

Nevertheless, as the interplay of national amnesty and individual criminal responsibility for severe human rights violations is mainly situated at the individual level, it will in any event be feasible to identify several relevant factors and take these into account in the weighing process, like the intensity and frequency of the violations committed by that person, his total responsibility (due to individual actions as well as due to command responsibility), the impact of contextual factors etc. Consequently, at the individual level it might be easier to deal with the dilemma as the several relevant factors will be more easily discernible, making the balancing act, if not less complex, at least more tangible. Furthermore, it will be important to assess the criteria to grant an individual amnesty as well as their application in casu. One element which will be most crucial is of course the disclosure of the truth surrounding all the human rights atrocities by the person in question. There should also be enough official acknowledgement of the serious nature of the crimes involved and the victims should have a chance to speak out and ventilate their emotions and frustrations.
IV. TRCs and national amnesties in the light of the Rome Statute of the International Criminal Court

It could be argued that the ICC, through its concept of complementarity, may have a more discernible and far-reaching impact in terms of its effect on domestic law and national capacity building than through its prosecutions at international level.  Principal effects will include: 

· greater pressure on states to retain domestic control over prosecuting nationals charged with violating international humanitarian law (since they will be reluctant to admit to judicial inadequacies enabling transfer to the ICC); 

· States will need to ensure that their domestic judicial systems incorporate and adhere to principles of due process recognised in international law, in particular to the rights of the accused (Article 55), thus leading to a greater dissemination of information on these standards and greater awareness of the need for compliance with them; 

· greater clarity on which extra-judicial proceedings are acceptable under domestic law, through determining when there is an unwillingness to prosecute, for example following testimony before a truth commission;  

· ensuring an effective monitoring of and support for states' judicial processes, without which the ICC could not determine if the domestic courts are "unwilling" or "unable" to conduct trials; 

· and the need to adopt effective implementing legislation at national level to ensure that a state is in a position to cooperate and comply fully with the ICC in its investigation and prosecution of crimes, and the enforcement of ICC verdicts. 

It is only possible to device rather broad guidelines for the assessment of amnesties and their acceptability under international law, so that the fine-tuning will have to be done on a case by case basis, eventually at the level of the ICC. The ICC, once established and up and running, will most likely be confronted with cases in which national amnesties will be invoked as shield against personal criminal responsibility under international law.

Although the Statute of the ICC does not mention amnesty (after a proper national process) as a possible defence, amnesty could arguably be dealt with at the level of prosecution by way of prosecutorial discretion, which will take all relevant contextual factors into consideration.
 Furthermore, the Court itself might accept certain amnesties as a factor in mitigation of sentence. In both instances, further guidelines for the assessment of amnesties and their impact on the decision to prosecute or to mitigate punishment, will be welcome.

At the preparatory phase of the negotiations on the Statute, the question of how to address amnesties and TRCs was never seriously discussed. The issue was also evaded at the Rome Diplomatic Conference. Some delegations expressed their concern that the ICC, with its unequivocal focus on ending impunity by meting out criminal justice,  would hamper efforts to halt human rights violations and restore peace and democracy.
 Generally speaking, the Statute does not preclude the competence of the Court over criminal conduct of individuals covered by amnesties or TRCs. Although the Statute outlaws genocide, was crimes and crimes against humanity, a regime transitioning from a from a genocidal past may decide on amnesty and reconciliation instead of criminal prosecutions. This seems to be permitted by the Statute which is “creatively ambiguous” on this point.

However, a closer look at the Statute and more detailed analysis of its provisions reveal a discrepancy between the Preamble and some of the articles of this treaty. The Rome Statute's Preamble suggests that deferring a prosecution because of the existence of a national amnesty would be incompatible with the purpose of the Court, namely to ensure criminal prosecution of per​sons who commit serious international Crimes.107 In particular, the Preamble:
Affirm[s] that the most serious crimes of concern to the international com​munity as a whole must not go unpunished and that their effective prosecu​tion must be ensured ....
Recall[s] that it is the duty of every State to exercise its criminal jurisdiction over those responsible for international crimes. 

[And] Emphasizes] that the International Criminal Court established under this Statute shall be complementary to national criminal jurisdictions.108
The Preamble's language is important because international law provides that "a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose."
 Thus, the Preamble constitutes a critical source of interpretation because it indicates both the treaty's con​text and its object and purpose. Yet, notwithstanding this language, there are several articles of the Rome Statute that might be read as permitting the Court under certain circumstances to recognize an amnesty exception to its jurisdiction: art. 16 (action by the Security Council), art. 17 (complementarity), art. 20 (ne bis in idem), and art. 53 (prosecutorial discretion). The apparent conflict between these articles and the Preamble reflect the unique nature of the negotiations at Rome: the preambular language and the procedural provisions were negotiated by entirely different drafting groups, and in the rush of the closing days of the Rome Conference, the Drafting Committee never fully integrated and rec​onciled the separate portions of the Statute.

With respect to a potential amnesty exception, arguably, the most important provi​sion of the Rome Statute is Article 16. Under Article 16, the International Criminal Court would be required to defer to a national amnesty if the Security Council adopts a resolution under Chapter VII of the United Nations Charter requesting the Court not to commence an investigation or prosecution, or to defer any proceedings already in progress.
 The Secur​ity Council has the legal authority to require the Court to respect an amnesty if two requirements are met, namely: (1) where the Security Council has determined the existence of a threat to the peace, a breach of the peace or an act of aggression under Article 39 of the U.N. Charter; and (2) where the resolution requesting the Court's deferral is consistent with the purposes and principles of the United Nations with respect to main​taining international peace and security, resolving threatening situations in conformity with principles of justice and international law, and promot​ing respect for human rights and fundamental freedoms under Article 24 of the U.N. Charter.

While an amnesty accompanied by the establishment of a truth com​mission, victim compensation, and lustration might be in the interests of justice in the broad sense, it would nonetheless be in contravention of international law where the grave breaches provisions of the 1949 Geneva i Conventions or the Genocide Convention are applicable. This would suggest that the International Criminal Court might not defer to the Security Council under Article 16 of the Rome Statute where the accused is charged with grave breaches of the 1949 Geneva Conventions or the crime of genocide. A counter argument can be made, however, that the Rome Statute codifies only the substantive provi​sions of the 1949 Geneva Conventions and the Genocide Convention, and does not incorporate those procedural aspects of the Conventions that require prosecution. Accordingly, the nature of the charges might con​stitute a significant factor to be considered, but would not necessarily be a bar to recognizing an amnesty.

Where the Security Council has not requested the International Criminal Court to respect an amnesty-tor-peace deal and thereby to terminate a pros​ecution, the Prosecutor is nevertheless empowered not to proceed with an investigation if it would not serve the interest of justice (Article 53).
 This language in Article 53 was intended to include a broad range of possibilities including complaints about individuals who may have been exempt from criminal responsibility under amnesty laws. It leaves the matter to the discretion of the Prosecutor. However, a decision by the prosecutor not to investigate under this article may be reversed by the Pre-Trial Chamber. Under paragraph 3 of Article 53, the Pre-Trial Chamber may, at the request of the State or the Security Council, review the decision by the Prosecutor not to proceed with prosecution if a State or the Security Council had referred the matter to the Court. The Pre-Trial Chamber may, on its own initiative, review the Prosecutor’s decision not to proceed if that decision was made solely on the basis of taking into account the circumstances of a case, including the gravity of the crime, the interests of victims and the age or infirmity of the alleged perpetrator.

This issue was further and extensively discussed during sessions of the Preparatory Commission for the ICC that was meeting in New York between 1999 and 2000 with the view of elaborating documents for the Court. As a result, the matter has been dealt with in the Rules of Procedure and Evidence.
 Rule 109 provides that within 180 days following a notification given under Rule 105 (Notification of a decision by the Prosecutor not to initiate an investigation) or 106 (Notification of a decision by the Prosecutor not to prosecute), the Pre-Trial Chamber may on its own initiative decide to review the decision of the Prosecutor taken solely under Article 53, paragraph 1 (c) or 2 (c). The Pre-Trial Chamber shall inform the Prosecutor of its intention to review his or her decision and shall establish a time limit within which the Prosecutor may submit observations and other material.

It should be noted that the Chamber’s power to review a decision on its own motion, which is provided for in the Statute, is unfettered by the time limit in case the Prosecutor does not notify the Chamber of his or her decision. But if notice is given and the Chamber does not decide within the time limit to conduct a review, the Prosecutor’s decision not to initiate an investigation or not to prosecute will take effect in accordance with Article 53, paragraph 3 (a). Hence, by failing to react within the prescribed time limit, the Chamber is presumed to have confirmed the Prosecutor’s decision and the notice serves as a basis for the Prosecutor to conclude that his or her decision will take effect.

The drafters of the Statute deliberately avoided the question of amnesties granted under national law. Their effect on the admissibility of cases before the Court cannot therefore be definitively stated until the Court rules on the matter in interpreting article 17(1) of the Statute.
 Where neither the Security Council nor the Prosecutor has requested the International Criminal Court to defer to a national amnesty, the concerned state can attempt to raise the issue under Article 17(l)(a) of the Rome Statute. Article 17(l)(a) requires the Court to dismiss a case where "the case is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is unwilling or unable genuinely to carry out the investigation or prosecution." It is significant that the Article requires an investigation but does not specify a criminal investigation. 

While a “blanket” amnesty could possibly be considered a form of inaction giving rise to the admissibility of a case before the Court, it is also conceivable that an amnesty granted in the context of a truth commission process could be considered an “investigation” followed by a bona fide decision not to proceed, which under art. 17(1)(b) would render the case inadmissible. It is also conceivable (and I think probable) that Prosecutor in deciding whether the “interests of justice” support opening an investigation (as he is required to do under article 53 of the Statute) would take into account a national amnesty, and would be inclined not to proceed where the process was as independent, transparent and widely supported as the South African process was. As one author explained: “No one should imagine that it would apply to a case like South Africa's, where the regime and the conflict which caused the crimes have come to an end, and the victims have inherited power”.
 He added bluntly: “It is inconceivable that, in such a case, the Court would seek to substitute its judgement for that of a whole nation which is seeking the best way to put a traumatic past behind it and build a better future”.

Finally, the accused can attempt to raise the issue under Article 20, which codifies the ne bis in idem principle.130 Article 20 provides:

“No person who has been tried by another court for conduct also proscribed under [the jurisdiction of the international criminal court] shall be tried by the Court with respect to the same conduct unless the proceedings in the other Court:

(a) Were for the purpose of shielding the person concerned from criminal responsibility for crimes within the jurisdiction of the Court; or

(b) Otherwise were not conducted independently or impartially in accord​ance with the norms of due process recognized by international law and were conducted in a manner which, in the circumstances, was inconsis​tent with an intent to bring the person concerned to justice”.

Relying on this provision, the accused could argue that his or her confes​sion before a truth commission, and any attendant penalties, is the func​tional equivalent of having been tried and convicted for the same offense that he or she is charged with by the International Criminal Court.
 
Instead of presenting ex cathedra views which pretend to solve all the intricate problems posed by national amnesties and TRCs in the context of the Rome Statute of the ICC, a more general thought could only be offered here. Granting amnesty is a political act and the question of “justice” (as it is being used and understood in Articles 53 (1)(c), 53 (2)(c) and 53 (3)(b) of the Statute) in a judicial sense does not figure in. Addressing the questions of prosecution or non-prosecution of the perpetrators of crimes under the Statute will be a very difficult and politically very divisive issue for the Prosecutor and the Court to address. 

Thus, in determining whether to defer to an amnesty arrangement in accordance with Articles 16, 53, 17, or 20 of its statute, the International Criminal Court should consider the following six questions: (1) Do the offenses constitute grave breaches of the Geneva conventions or genocide, for which there is an international obligation to prosecute? (2) Would an end to the fighting or transition from repressive rule have occurred without some form of amnesty agreement? (3) Has the State or international com​munity instituted a mechanism designed to discover the truth about vic​tims and attribute individual responsibility to the perpetrators? (4) Has the State provided victims with adequate reparation and/or compensation? (5) Has the State implemented meaningful steps to ensure that violations of international humanitarian law and serious human rights abuses do not recur? (6) Has the Stale taken steps to punish those guilty of committing violations of international humanitarian law through non-criminal sanc​tions, such as imposition of fines, removal from office, reduction of rank, and forfeiture of government or military pensions and/or other assets?

V. Proposals for relationships between the Sierra Leone Special Court and the Truth and Reconciliation Commission: a model for the interaction between the ICC and future TRCs?

In brief, the relationship between the ICC and truth commissions should not be viewed as mutually exclusive. Retributive justice, symbolised by the ICC, and restorative justice, represented by truth commissions, ultimately have similar goals and can benefit from each other.

The real question is how to sail the ship between Scylla and Charybdis. The duty to prosecute, which defines the ICC, can shipwreck non-prosecutorial initiatives by nations seeking seriously to move away from past gross violations of human rights. The unbridled affirmation of national sovereignty, which may allow nations to devise a form of amnesty that bypasses the demands of international human rights, has, in turn, the capacity to negate the important advances made in the affirmation of human rights through the creation of the ICC.

The first exercise in devising a working scheme for mutual relationships between an international criminal tribunal and a national TRC has been undertaken by the Human Rights Watch in the context of the situation in Sierra Leone.
 The approach employed by this organization to elaborate parameters of such an interaction is based on the following premises: first, it is important for the institutions to conclude a written agreement that permits them to interact cooperatively; second, the institutions should, when possible, share, not duplicate, each other’s efforts; third, the Special Court should refrain from subpoenaing the TRC.

This approach coincides with recommendations on this matter elaborated by Amnesty International:

· clarification of the relationship between the Sierra Leone Special Court and Truth and the Truth and Reconciliation Commission should be established with a minimum delay so that their respective roles become clear;

· the instruments establishing the Special Court and the TRC should be amended to incorporate clarification of the relationship between the two institutions and to guarantee their independence;

· the government of Sierra Leone and the international Community should acknowledge that, while the TRC may be able to make an important contribution to establishing the truth about human rights abuses and understanding the nature of the conflict in Sierra Leone, it should not be a substitute for prosecuting those responsible for serious crimes under international law.

This matter was also a subject of inquiries conducted by special envoys of the Secretary-General. The first Report of the Secretary-General of 2000 admitted that since it was limited to an analysis of the legal framework and the practical operation of the Special Court, it did not address in detail specifics of the relationship between the Special Court and the TRC.
 The Report envisioned, however, that upon the establishment of the Special Court and the appointment of its Prosecutor, arrangements regarding cooperation, assistance and sharing of information between the respective organs would be concluded.

In the course of the preparation of the second Report, the U.N. Office of Legal Affairs convened meetings of the Group of Experts on the relationship between the TRC and the Special Court and recommended a general framework of principles which might govern the relationship between the two institutions. Consequently, the second Report contains more specific stipulations on this matter.
 After having analyzed the different legal bases for the establishment of the two institutions, their respective mandates  and jurisdictional scope, as well as their implications for the relationship between the Special Court and the TRC, the Report identifies the following principles that should guide the two institutions in their modalities of cooperation:

(a) principle of complementarity in achieving accountability, deterrence, story-telling and national reconciliation;

(b) independent nature of both institutions – in particular with regard to their mandate and functions;

(c) setting of priorities; such a set of priorities is a means to ensure cooperation in areas of potential conflict.

In recommending guidelines for the relationship between the Special Court and the TRC, a distinction was drawn between areas conducive to cooperation and areas of potential conflict. With regard to the former, the Report suggests that sharing of resources, services, knowledge and expertise should be considered as a matter of commonality between the two institutions.
 

In the areas of potential conflict, such as information-sharing or the exercise of competing powers, the Report recommends that when information received in confidence by the TRC is required by the Special Court in a case of an accused “who bears the greates responsibility”, such information should be shared with the Special Court on the following conditions: (i) the information or evidentiary material sought  can only be obtained from the Commission, and (ii) the evidentiary material requested is essential fore the conviction or acquittal of the accused. The Report also contemplates a different scenario where both institutions exercise their powers to compel the production of the same document or evidentiary material. The person, entity or government authority faced with such competing requests should inform both institutions of this circumstance and seek their agreement as to which request should take precedence.

Finally, the Report recommends that a process of consultation should take place between the Special Court and the TRC on regular or as-needed basis, it being understood that in the final analysis it will be for the two institutions to decide on their relationship.

After the second Report was released, Sierra Leone has enacted an implementing law for the Special Court that affects the relationship between the two institutions. Specifically, the Special Court Agreement 2002 (Ratification) Act 2002 (hereafter, the “Implementing Law”) states in Section 21(2):  “Notwithstanding any other law, every natural person, corporation, or other body created by or under Sierra Leone law shall comply with any direction specified in an order of the Special Court.”  Because the TRC is a body created under Sierra Leonean law,
 the Implementing Law creates a duty for the TRC to comply with orders of the Special Court.  Because there are no exceptions stated in the Implementing Law, the implications are that the TRC would have to comply with all orders of the Special Court. This suggests that the Special Court could require the TRC to produce even “confidential” materials. The implications of that are troubling, and are at odds with the relationship between the institutions that was envisioned in the second Report of the Secretary-General.  There are reasons to fear that if no “confidential” information received by the TRC is treated as “confidential,” that could potentially undermine the willingness of persons to come before the TRC to provide testimony.

Human Rights watch beliefs that, where there is no issue of “confidentiality” or where sharing of information would not compromise an ongoing Special Court investigation or reveal privileged information, the institutions should be able to freely share information, including sharing information from the Special Court to the TRC. The reason for their approach stems from a concern that both institutions will face serious resource and time constraints and thus should not be compelled to perform duplicative work where there is no issue of witness confidentiality or similarly compelling reason.

The second S-G Report does not discuss mechanisms for sharing information between the two institutions, and the Implementing Law suggests only that the Special Court will be able to subpoena the TRC. Rather than having the Special Court utilize its subpoena powers against the TRC, Human Rights Watch suggestsuman Rights watch suggests thatHuan that information sharing  should be accomplished on a more cooperative basis. They believe that information sharing could be handled by liaison persons who would be appointed by the institutions. The liaison persons might meet, for example, at least once a month to facilitate disclosure. Such meetings could be used to keep persons at one institution briefed on the work of the other institution. 
Using subpoenas would waste precious resources in drafting document requests and responding to them, and most likely create an unduly litigious and hostile relationship. Using subpoenas would also encourage unnecessary disputes between the institutions.  For example, the Special Court might subpoena the TRC for “confidential” information and the TRC might resist the subpoena, or it might resist producing non-confidential information on the grounds that the request was overbroad.  Alternatively, the TRC might attempt to subpoena the Special Court, although it is unlikely that it has power to do so. Yet, there is no adjudicatory body that seems appropriate to resolve any dispute that, for example, might require ordering the Special Court to take a particular action. More importantly, any discovery battle between the institutions would waste their resources, could diminish the institutions in the eyes of the public, and would be an utterly unnecessary divergence from the institutions’ key mandate—to provide redress to the people of Sierra Leone.

Generally, information sharing between the Special Court and the TRC should be a two-way street. Therefore, a distinction should be made between the information sharing from the TRC to the Special Court and from the Special Court to the TRC. With regard to the former, Human Rights Watch, partly deviating from the second S-G Report, recommends the following:

· witness testimony provided at closed TRC sessions and statements taken on a confidential basis should generally remain confidential, and only be disclosed to the Special Court in limited circumstances;
· witness statements taken by the TRC where confidential treatment is not requested should be readily available to the Special Court;

· witness testimony provided at public TRC sessions should be available to the Special Court;
· documentary evidence gathered by the TRC should be readily available to the Special Court;
· it should be left to the discretion of the TRC whether they wish to reveal information that has not resulted in a public document, or that contains mental impressions or legal theories—i.e., work-product.
As far as the information sharing from the Special Court to the TRC is concerned, Human Rights Watch made the following recommendations:

· Witness statements made to Special Court personnel should be available to the TRC as long as disclosure would not compromise the Special Court’s work or reveal privileged materials, and the witness consents;
· Documents gathered by the Special Court but not used at trial should be available to the TRC unless disclosure would compromise the Special Court’s work;
· The TRC should not be able to obtain work-product or material covered by the attorney-client privilege.
On their face, the provisions, recommendations and other parameters defining the mutual interaction between the Special Court for Sierra Leone and the TRC of that country seem to have little or even no relevance for the International Criminal Court and its relationship with future national TRCs. Admittedly, the legal context is completely different in both cases. While the relation of the ICC to national courts is determined by the fundamental principle of complementarity, the Statute of the Special Court, modeled to some degree on the Statutes of the two ad hoc Tribunals,  stipulates that this organ has “primacy over the national courts of Sierra Leone” (Article 8 para. 2).
 Despite that difference the discussion of the relationship between these institutions will greatly contribute to the resolution of this matter for the ICC, mainly by identifying problems that may likely emerge in the functioning of the permanent Court. The discussion is also useful, for it has indicated at least some of the parameters that have to be taken into account when seeking the solution consistent with the principles of the Statute of the ICC. Finally, the procedures and mechanisms proposed for the Sierra Leone Special Court could and should be carefully examined to determine whether, possibly with some modifications, they could be used for the ICC.

The debate over whether to prosecute or pardon is likely to intensify in the years ahead. It is a debate that should not be ignored. Each alternative carries within it a set of problems. The most rational way to ensure a creative tandem relationship between the ICC and truth commissions is to allow for an international mechanism to emerge that assesses all truth commissions' initiatives.
 Where such initiatives are judged to be seeking to negotiate a difficult political transition from a society characterized by systematic gross violations of human rights to a society governed by the rule of law, rather than to be ignoring past violations, provision should surely be made for the suspension of the demands of the ICC concerning prosecution, at least until enough time has lapsed to ensure that the national proposal has been given an opportunity to work.
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