HOW SHOULD CRIMINAL LIABILITY BE IMPOSED ON CORPORATE BODIES AND SIMILAR ORGANISATIONS?

P.R. Glazebrook

Everyone agrees that commercial corporations and similar organisations should be subject to regulation by the state and should incur penalties of one sort or another when these regulations are contravened.  These bodies are too powerful, they have too many opportunities for causing harm, to be allowed to escape all control by the law.  But there is by no means universal agreement that the criminal law and the criminal courts offer the most suitable legal machinery for the purpose.
  As Glanville Williams observed, imposing criminal liability on corporate bodies has more than a whiff of collective punishment about it,
 and that should give us all pause for thought.  Moreover, the criminal law that is applied to corporations cannot be the same law that is applied to individuals, for, as H.L.A. Hart pointed out, “when words used normally of individuals are applied to companies, as well as the analogy involved, there is also involved a radical difference in the mode in which such expressions are now used, and so a shift in meaning.  Even in the simplest case of all when we say ‘X is a servant of Y & Co.’ the facts which justify the use of the words ‘X is a servant’ are not just the same as the facts which support ‘Smith is a servant of Brown’.  Hence any ordinary words or phrases when conjoined with the names of corporations take on a special legal use, for the words are now correlated with the facts, not solely by the rules of ordinary [language], but also by the rules of … law.”

In the battle for public opinion, and for the minds of policy-makers, however, the seductive lure of the criminal law and the criminal courts appears to have prevailed.  In 1988 the Council of Europe resolved that member jurisdictions who did not already have provision for convicting corporations of criminal offences should make this possible,
 and even France, which had previously stood firm against such liability, has now complied (albeit minimally) with the Council’s resolution.

So whether or not criminal, rather than administrative, regulations and penalties are, in the ultimate analysis, the best legal response to corporations who pursue their businesses in ways which carry unacceptable risks to human health and safety and of damage to the environment, or are lacking in financial integrity, or are downright corrupt, criminal laws there are going to be.  It therefore behoves criminal lawyers – even those who in their heart of hearts feel that they are having to make the best of a bad job – to see that these laws are formulated in the most appropriate ways: ways that will not leave courts with avoidable difficulties of application, and which are most likely to lead to improvements in corporate behaviour.  

Here there is, I believe, something to be learnt from English law which has, for many centuries, readily imposed criminal liability on corporate bodies, and on unincorporated ones too: the inhabitants of a parish or the members of a commercial or professional partnership.
  No one acquainted with the common law will suppose that this criminal liability has been based on any high-flown jurisprudential theory – quite the contrary.  But it has happened, and seeing what has happened, sensibly and nonsensically, and how, may, I think, provide some useful guidance for draftsmen and legislators for whom the imposition of criminal liability on groups, on organisations and on corporations, as well as on individuals, may be something of a novelty.  This paper offers, accordingly, a response to the issues raised by Celia Wells in hers, and makes some specific recommendations.  But it may possibly also be of some use to those working in common law jurisdictions to have exposed what lies below the surface of laws with which they are familiar.

I

A little bit of legal theory cannot, however, be avoided.  For whatever the sociologists may say, the basic truth about a company or corporation is, of course, that it is a juristic concept – an enormously useful one, which enables all manner of legal rights and duties to be attributed to groups of people, to organisations, which, despite their ever changing membership, can be seen to possess a continuing identity, thus making it possible for these groups to enter into social and economic arrangements with both individual people and other groups that would be beyond the capacity (and time-span) of even the most powerful and wealthy individual.  But being just that – a legal concept, a mental construct, something that is, as Marshall C.J. said “… invisible, intangible and existing only in contemplation of law”
 – a company or corporation cannot itself actually do anything or, for that matter, have anything done to it: a truth neatly underlined by the lawyer turned librettist, W.S. Gilbert, who, in his operetta Utopia, Ltd. (1893) had the King of Utopia have himself incorporated as a limited company in order to foil assassins, who might blow up an individual, but not a corporation.

Whatever is done in the world is done by individual human persons (or by animals) acting either singly or in co-operation with others.  So, when lawyers say, or think, that a corporate body has done something, this is meaningful only because there are legal rules which attribute (only) certain actions of (only) certain individuals in (only) certain circumstances to the organisation that has been given this legal identity.  The juristic concept would be deprived of all utility if everything done by everyone associated with the organisation were attributed to it, for then no one would know where they stood.

In many areas of the law these rules of attribution are highly developed: in company law itself, of course, and notably, also), in the law of agency, and in the rules governing the vicarious (or, more accurately, the underwriting) liability of employers for the torts (delicts) of their employees, and of the occupiers of land and buildings for what others may do or suffer on them.  Similarly detailed, but not necessarily the same, rules are also needed if the criminal acts of persons associated in some way or other with the corporate body are to be attributed to it so as to convict it of a crime.

Devising suitable rules of attribution for the purposes of criminal liability is, however, notoriously difficult – for two very obvious reasons: the enormously varied character of corporate bodies, ranging from the international conglomerate to the proverbial one-man company, that springs from the freedom allowed to businesses to structure their corporate forms in the ways that seem most advantageous to them, and the equally varied character of criminal offences, ranging from murder to allowing toxic waste to enter a sewer.  It is inherently improbable that there is any single or general rule that will produce an appropriate outcome in more than a small proportion of cases.  Neither the U.S. Federal rule, nor one developed in modern times by English courts, nor the recently enacted Australian code provision, do so.

U.S. Federal law’s rule is almost identical with that governing an employer’s vicarious liability for his employees’ torts: a company can be convicted of any crime committed by one of its employees in the course of his employment.
  But even when all allowances are made for the limited range of Federal criminal law, related (albeit tenuously) as so much of it is to the regulation of inter-state commerce, it is difficult to see any logic in a rule which is, anyway, no better than a blunderbuss.  To convict even ENRON of false accounting when one of its ledger clerks has sought to conceal a small fraud perpetuated on a customer by a colleague is as absurd as it is misleading.  A ledger clerk’s false accounting may justify a civil court requiring his employers to compensate the defrauded customer, but it does not justify a criminal court declaring that the whole organisation has been engaged in false accounting.  The verdicts of criminal courts ought to bear some relationship to real life.  And if it is, as it is, a fundamental principle of the common law that the individual, human, employer is not vicariously liable for the crimes of his employee,
 what reason can there be for imposing such liability when the employer is a corporation?

English law, not content with its well-tried methods of imposing criminal liability on bodies both corporate and unincorporate (of which more in a moment), less than sixty years ago, during the Second World War,
 went to the other extreme and now attributes to a corporation crimes requiring proof of a culpable state of mind – knowledge, intention or advertent carelessness – only where the crime has been committed by one of its “directing minds” – one of its “top brass” – when acting as such.  Exactly who counts as a “directing mind” is, given the great differences in the size and structure of corporate bodies, far from clear.  He need not be a director, and it may be that anyone who is left to himself, and is accountable for the way he does his job to no one else within the corporation, save, presumably, the whole board of directors, will do.  But whichever of the key staff of a corporation qualify as directing minds, the doctrine is as confused as the conditions of war-time in which it originated: it is fatuous, it does nothing at all to encourage managers to police their companies to see that the law is obeyed, and it requires a criminal court to engage in meaningless and/or misdirected vituperation.

It is fatuous because if a “directing mind” has to be proved to have committed the offence – cheating the Revenue, for instance – convicting the juristic concept as well achieves nothing but an augmentation of the criminal statistics.  It makes no contribution to law enforcement for it is concerned only with the misdeeds of those with primary authority in a company, and ignores the crimes committed by the rank and file.  And it requires the courts to engage in meaningless and/or misdirected vituperation, for neither sociological nor juristic concepts, neither organisations nor corporations, can meaningfully be the subject of the sort of moral blame that convicting a person of a serious criminal offence involves.  It is, indeed, generally thought to be one of the principal objects of the exercise.  Even if a managing director has successfully arranged with a contract-killer for the elimination of his opposite number in his company’s most threatening competitor, it would be absurd for a court to declare that his company is a murderer.  A juristic concept cannot intend to kill anyone, and it is equally incapable of intending to rape, or to set fire to a building or to burgle it, or to cheat the Revenue, or to defraud an individual who has entered into contractual relations with it.  Lawyers’ imaginations may sometimes run riot, but they should not be allowed to run that far.

For many contemporary commentators the rule adopted in Australia in 1995 still appears to be the flavour of the month.  By qualifying its general imposition of vicarious liability with the requirement that the body corporate must have “expressly, tacitly or impliedly authorised or permitted the commission of the offence”, which  it will be treated as having done if, inter alia, “a corporate culture existed within the body corporate that directed, encouraged, tolerated or led to non-compliance with the relevant provision” it seeks to meet the objection that under the U.S. Federal law rule no regard is paid to either the company’s policy or to the presence or absence of managerial supervision of its employees, We are told that by “corporate culture” is meant “an attitude, policy, rule, course of conduct or practice existing within the body corporate generally or in the part of the body corporate in which the relevant activities take place.”
  But to any criminal lawyer who believes that the primary requirement for any criminal law is that it should specify, with a moderate degree of precision, what must or must not have done if somebody is to be convicted of an offence, and that it should not provide opportunity for endless, and costly, forensic debate, these criteria are patently too vague to be acceptable.

Lawyers do not, however, need to wrack their brains to formulate some ingenious general principle which will identify those, and only those, cases where it makes at least some sort of sense to convict any organisation, corporate or unincorporate, of a crime.  For although a mental construct, legal or sociological, cannot actually do anything, let alone have intended to do it, or be blamed for doing it, and can only be deemed by lawyers to have done those things (criminal or otherwise) when there are legal rules to govern the deeming, the other side of the coin is that an organisation can, without the aid of any rules of attribution, be regarded by lawyers – and the rest of mankind – as not doing anything that it is required to do, if no one at all among those associated with it has done it.  For this will be a matter of plain fact, not the outcome of legal ratiocination.  While there must needs be legal grounds for attributing to an organisation what someone associated with it did, if no one associated with it has done what should have been done, there can be no question that the organisation has not done it.  If the organisation is unincorporated, the only rules required will be ones that define it and designate those who will represent it in court.  If the group is an incorporated one, these matters will already have been taken care of.  No other legal rules need enter the frame.

Similarly, though a mental construct cannot meaningfully be said to have known what it was doing or to have intended harm, or known that it would or might cause harm, and therefore cannot meaningfully be blamed for that, it can be said to have been careless, when no one (or not enough of those) associated with it has taken a reasonable amount of trouble to prevent the harm (or the harmful state of affairs) occurring.  For once again that will be a matter of plain fact (and opinion), not the product of legal reasoning.  Whether it was reasonably practicable for a company to prevent something happening is a question of whether there was an appropriate supervisory system in place.  And that is an objective matter.  Once again, no special legal rules are needed in order to reach that conclusion, to form that opinion.

All this suggests that if any criminal liability is to be imposed on groups it should be by means of offences of negligent omission – either carefully selected, or specially designed.

II

For its part, the common law – English customary law – has never seen any difficulty in convicting both corporate and unincorporated bodies (either a borough, or the inhabitants of a parish) of such offences of omission as not keeping highways and bridges in repair, or of not removing dangers to public health and safety. And partnerships have been convicted of contempt of court
 (not obeying the court’s orders) and of publishing a criminal libel (for it is not the writing or the printing of the libel that is forbidden, but the failure to prevent it coming to the notice of a third person).
  In the same way, if a statute imposed a duty to do something, and it was not done, bodies, corporate and unincorporate were, like individuals, convicted and fined for their breaches of their statutory duties, whether or not the legislation had expressly so provided.
  This form of legal proceeding was, indeed, to become a key feature of the regulatory regimes with which the British Parliament responded to the industrial revolution and the accompanying and spectacular urban growth.

Private and, it was hoped, profit-making bodies, both corporate (railway, canal, water, gas and, finally, electricity and telephone companies) and unincorporate (turnpike trusts and port, harbour and urban improvement commissioners) were given monopoly rights and extensive powers: to acquire land by compulsory purchase, to divert roads and water-courses, and, in some circumstances, to levy rates.  In return for these benefits, and in order to promote efficiency and protect the interests of the public, these monopolist bodies were placed under specific legal duties to do particular things or reach certain standards.  So a railway company would be required to build a bridge according to certain specifications to carry a road across the railway line which had cut through it, and then to run so many trains a day along the line, while a water company would be required to maintain the water in its mains at a certain pressure, and so on.  And breaches of these duties were criminal offences.

Proceedings for any failure to perform these duties might be brought at the suit of any member of the public, who would be recompensed for his trouble by being awarded the whole or part of the financial penalty imposed on the undertaking.  And such proceedings were criminal in form for the simple, but good, reason that the most convenient, and cheapest, tribunals available were the local courts of quarter and petty sessions, and these were, essentially, criminal courts.  As the great nineteenth century criminal lawyer and would-be codifier, James Fitzjames Stephen, noted: “The immense mass of affairs which in other parts of the world fall under the head of civil administration … in this country are transacted by the help of the criminal law.”

Familiar as English courts and lawyers thus were with the imposition on various groups of criminal liability for not having done what should have been done, the next development in the law which has had lasting consequences for the criminal liability of corporations was not seen as involving any radical new step.  When, early in the nineteenth century, a great mass of legislation regulating commerce and employment in the interests of public order, health and safety began to emerge, almost all businesses, and certainly most inns, shops and factories, belonged to either single individuals or, in the case of larger enterprises, such as banks, to partnerships.  The joint stock company was still relatively rare, and the limited liability company a thing of the future.  In framing this regulatory legislation the parliamentary draftsman naturally had in his mind’s eye, therefore, the individual business owner who both ran it and worked in it, and was in personal control of what was going on.  Much of what we would now call public welfare legislation was accordingly drafted in terms of individuals who did this, that and the other: sold impure food, possessed faulty weighing scales, occupied a workshop that was insufficiently ventilated, or where there was dangerously unfenced machinery, or who employed women or children to work at night, or who caused polluting matter to enter a stream.

Yet even in small businesses it would often not have been the owner who had in fact done the prohibited act.  It was often not the shopkeeper himself, but a shop assistant, who had sold the impure food; not the workshop’s owner, but one of his workmen, who had in fact dumped the muck from his premises into the nearest stream.  But to prosecute the shop assistant or the workman – even if they could have been identified – would have been pointless, and it would have been unfair to impose a penalty on them.  It was the business’s owner who ought to have ensured that the law was obeyed – that the breach of statute was prevented.  It was he, therefore, who should be prosecuted when it was not.  Doubtless it would have been better if the draftsman had said so in so many words.  Sometimes he did.  And sometimes the terms he employed did not imply a positive act: a person can be seen to be occupying an ill-ventilated factory, or to be possessing defective weighing-scales, without having himself done anything at all: that’s what’s wrong about it.  But even when the draftsman had used active verbs, the English judges did not let the failure to use more apt language stand in the way of effective enforcement of the legislation.  The shop assistant may have sold the impure food in fact, but, said the judges, it was the shop-owner who had done so in law – the law of agency – and that was enough to convict him.  And though it may have been the butcher’s boy who had chucked the offal in the stream, it was the butcher who, by not preventing him doing so, had “caused” the stream to be polluted – just as the parent who failed to get a doctor for his sick child when this would have saved the child’s life was seen by the common law as having caused the child’s death, and the innkeeper who did not prevent others using his premises for immoral purposes as having kept a disorderly house.

In short, by giving technical, legal interpretations to statutory verbs, the English judges extended a large range of statutory offences from being solely crimes of action into crimes of action by one defendant (the worker) and omission by another (the owner of the business).  The shop-keeper who was in law the seller of impure food was in fact the shop-keeper who had not prevented his assistant from selling it.  And time and time again the judges justified these extended interpretations on the ground that it was the owner’s, the employer’s, responsibility to see that his staff complied with the law’s requirements, and declared that, if he failed to do so, he was properly punishable.

This interpretative practice had two significant consequences.  The first was that it forced the judges into holding that such double-sided crimes did not require proof of a culpable state of mind – for if the shopkeeper need not himself have sold in fact (but only in law) the impure food, and the butcher need not himself have chucked the offal (“caused” it to be) in the stream, he may well not have known that his employee was doing, or would do, so.  To have required proof of that degree of fault, would, therefore, have frustrated the effective enforcement of the regulatory regimes that these extended, technical, interpretations of the statutory rules were designed to achieve.
  Most judges were, accordingly, ready to impose liability on business owners without proof of any fault, though a few would have excused those who could show that although they had not prevented their employee’s breach of the law, they had not been negligent in this regard.  For no very good reason, save ease of enforcement, English courts (unlike those in other common law jurisdictions) rejected this intermediate stance,
 only to find, however, that business interests and commercial pressure groups were able to persuade government departments and Parliament to reintroduce it by including express provisions for “no-negligence” defences in the legislation that concerned them.  In the result, almost all modern English regulatory legislation contains “no negligence” defences of varying degrees of sophistication.

These regulatory offences having thus both been interpreted extensively so that they had become crimes of omission as well as of commission, and been held not to require proof of fault (or, at best, proof only that reasonable care had not been taken to prevent a breach of the law), there were no substantial obstacles in the way of a second development: their application to corporations as well as individuals.
  Confronted by, first, the proliferation of the joint stock company and, then, the emergence of the limited liability company, the judges recognised that it would be unfair not to convict a company that owned a business when an individual human owner would have been held liable, just as it would have been unfair not to convict all the partners (including the sleeping ones) when the business was owned by a partnership.  For if the gravamen of the charge against the human owner of a business was that he had not prevented the law being broken by members of his workforce, this could just as readily be laid at the door of a partnership or a company which owned a business.  And so when, in the twentieth century, the ownership of many quite small “family businesses” came to be vested in limited liability companies, the significance of corporate liability in English criminal law was correspondingly increased.

Giving the key verbs in criminal statutes extended technical meanings,
 and then applying them to the corporate as well as to the human owners of businesses, through a striking illustration of the radical shifts in the meaning of words, to which Hart drew attention,
 was no great juristic achievement.  It was just a pragmatic response to legislation which had been poorly drafted and/or had not been revised to keep pace with developments in business organisation and structure.  It began respectably enough and came easily to judges familiar with private law which imposed contractual, delictual and fiscal liabilities on bodies both corporate and unincorporated.  For verbs like “sell”, “hire”, “cause”, “occupy” and “possess” all had well-recognised technical, legal, as well as their ordinary, everyday, colloquial, meanings, and these were often as applicable to unincorporated as to incorporated groups.  Goods might be in the possession of, or have been sold by, a partnership, and trustees might be the occupiers of a building.  Any doubts that the judges might have as to the scope of a particular verb could be resolved (as it sometimes was) by a draftsman expressly penalising the person who did something “by himself or another” (like supply intoxicating liquor to a drunk: the actual “supply” would, no doubt, often have been by a barmaid, not the publican).

By the twentieth century, it is true, the horses had run away with their judicial riders: there was no predicting when verbs without recognised secondary, technical, meanings might nonetheless be extensively interpreted to embrace someone who had not prevented a law being broken.  The owner of an abattoir was held to have “slaughtered” a sheep though the animal’s blood was actually on the hands of one of his workmen.
  And the owner of a lorry who had not prevented his driver “using” it while it was in a dangerous condition, was held to be “using” it too.
  Not content with this, one court even held that when A Ltd had contracted with B Ltd for the conveyance of its goods on B Ltd’s lorries, A Ltd was also “using” them.
  There is, of course, not a vestige of sense in that.  If “permitting the use of a defective vehicle” had been made an offence in so many words, it would have been necessary to specify those who were to be under a duty to prevent its use, and one can be sure that those in the position of A Ltd would not have been among them.

These vagaries of extensive statutory interpretation notwithstanding, the underlying point is clear: there are no conceptual difficulties in, and no need for the criminal law to have special rules for, convicting either corporate or unincorporated organisations of offences if they consist in a failure to act, and if the fault required for them is not some state of mind but rather some degree of carelessness.
  This approach has, moreover, the great merit of being as applicable to unincorporated as to incorporate organisations.  A group’s formal legal status may well depend on a host of considerations (including traditional, historical ones) which have little bearing on whether or not it should be subject to criminal liability.  And, clearly, no organisation should have the power to avoid such liability by remaining unincorporate.

There is, however, precious little point in going through the legal masquerade of treating any juristic concept or any group as a criminal unless there are also individual human beings who, because of their official positions or their contracts of employment, deserve to be prosecuted for consenting to, or conniving at, or failing to prevent, as well as for helping or encouraging the commission of the offences which are being laid at the door of the organisation for or in which they have some responsibility.  As Glanville Williams observed: “The danger in the practice of prosecuting corporations is that they offer too obvious and easy a target.”  Unless individuals are also proceeded against, “the punishment of corporations is of small relevance to the purposes of the criminal law”.

Recognising that it will often be companies that commit the offences created by modern regulatory legislation, and that the general principle of liability for complicity in crimes perpetrated by others does not extend to the failure to prevent a crime being committed, English statues of this sort almost invariably include a clause (widely known as “the directors’ liability clause”) under which directors and similar officers who do not stop their companies breaking the law themselves commit an offence.
  Such clauses do not go far enough.  The law needs to ensure that every undertaking clearly identifies sufficient of its employees as having the duty of taking all reasonably practicable steps to ensure that the regulations governing its activities are obeyed.  Legislation should, therefore, expressly provide that all the directors (or corresponding officers) of the corporation (or other body) are to be deemed to have neglected to prevent its commission of an offence if a sufficient number of such employees had not been designated.  (The test of sufficiency would be whether it was reasonably practicable for each of the designated employees to perform effectively the duties assigned them.)  And the legislative scheme should be completed by a provision that the designated employees would, in their turn, be guilty of an offence if they did not do what was reasonably practicable in discharging their responsibilities to see that the law was observed.
  Given the great variety in the size and structure of corporate bodies, a flexible scheme of this sort is essential if their staff are to be adequately policed.

III

From this birds’-eye view of the English law’s long, stumbling experience of imposing criminal liability on groups, both corporate and unincorporate, an experience which has been wholly a theoretical, and uninterrupted by the clean sweeps that codification might have brought, some lessons may, as I have said, be learnt, and a list of DOs and DON’Ts compiled:

DOs
1. Define the offences which are to apply to corporations and similar bodies in terms of duties to act rather than of prohibitions against doing things.  This will require the draftsman to be clear about when and upon whom a duty arises, and what it is that is required to be done.  This makes rules of attribution unnecessary.

2. If any offence traditionally formulated in terms of the prohibition of positive acts and/or the causing of harm is to apply to groups as well as to individuals, make clear that this is so: state that the forbidden act can be done for the defendant by an agent and, if harm must occur, that failing to prevent, as well as causing, it is forbidden.

3. Specify negligence as the fault required for these offences: that is, the failure to take all reasonable care or all reasonably practical steps to ensure that the law was not broken, and the harm (if any) did not occur.

4. Always make it an offence –

(i) for directors and the like to fail to establish a law enforcement hierarchy within their businesses; and

(ii) for those made responsible for seeing that the law is obeyed, not to take reasonable care to do so.

DON’Ts

1. Spend time attempting to devise a general principle that would enable any and every criminal offence to be attributed to any and every corporate body.

2. Engage in lawyer’s make-believe that a juristic concept, itself the product of human thought, could have itself entertained wicked thoughts – that it could have intended, or known that it was, or might be, doing what is forbidden.

3. Be deceived into thinking that convicting corporations of crimes is anything more than a juristic manoeuvre to a practical end: improving the behaviour of the individual human beings with responsibilities within them.
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