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The leading Sentencing Theory in Germany during the last fifty years has been the socalled “Spielraumtheorie” (Sentence Range Theory). The highest German court, the Bundesgerichtshof (BGH) claims that it is not possible to determine precisely which penalty is proportionate to the offender’s culpability. There is, according to the court, always a range of sentences fitting the particular crime. The sentencing judge may choose any sentence as long as it is within this range. To make his choice within the range of sentences, the judge may rely on deterrence. In later decisions, the German BGH pointed out that also special preventive reasoning is allowed within the range of just sentences. Today, this theoretical approach is widely acknowledged in German theory and practice. It is also reflected in the provision in the German Penal Code dealing with principles for sentencing, § 46 StGB.

The crucial point of the Sentence Range Theory is that a retrospective assessment of crime seriousness and preventive reasoning should or could be combined. Two versions of this theory would be possible. One could either put a heavy emphasis on prevention and thus require the judge to consider special prevention and general prevention in every case he or she decides. This is, however, not prevailing court practice. Criminologists have shown that in general for judges the issue of prevention is much less important than the question of how much wrong was done through the crime. The version of the sentence range theory seen as realistic is one with a weak emphasis on prevention. This is today the most common approach in German sentencing theory: Its proponents claim that in ordinary cases the punishment should simply be the lower segment of the sentence range. Some authors propose that for reasons of special prevention it should be allowed to go below the sentence range, for example, if imprisonment threatens to destroy the offender’s future prospects. The BGH maintains, however, that besides the upper limits for a just sentence there are also lower limits which have to be respected.

This theory is open to criticism from two angles. One concerns its assumptions in the field of penal theory, the second critique points to the lack of criteria for the retrospective assessment of crimes. In the last years, some writers have argued for a revision of German sentencing doctrine, in favour of a a just desert or proportionality approach to sentencing. Others, however, defend the Sentence Range theory. Their motive is not to support deterrence, but to argue in favour of special prevention. From their viewpoint, the penal theory of special prevention helps to achieve more humanity in sentencing. It is feared that a theory of proportionality would lead to higher penalty levels. Also, they point to the provision in the German Penal Code which stipulates that the “effects of the punishment, which are to be expected for the future life of the offender within society” have to be taken into account (§ 46 I 2 StGB). In practice, a special preventive approach mostly leads to higher sentences. When assessing the biography of an offender, courts put a heavy emphasis on prior records, and increase sentences accordingly. 

The main problem with the sentence range theory is that its proponents neglected the crucial question what factors are important to assess the seriousness of crimes. Only a purely preventive concept can avoid to assess the seriousness of crimes. This would not be acceptable to European legal systems where a pure prevention approach is seen as incompatible with basic notions of justice. For any acceptable theory, it is important to integrate proportionality at least to some degree. This is especially true for the most common version of sentence range theory in Germany claims that for ordinary cases the sentence should be the one at the lower limit of the sentence range. The notion of “range” then becomes superfluous for standard cases as the lower limit has to be expressed as a specific amount of punishment. The sentence range theory does, however, not provide any details how to do that. It falsely suggests that a more detailed analysis is not necessary as the actual sentence outcome is said to be determined by prevention. But the priority has to be put on the retrospective assessment of crimes. Even for proponents of lenient sanctions in special cases, the notion of proportionality has to be the starting point. 

