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1. Introduction

There are rich jurisprudential seams on many aspects of the general part of criminal law in common law and civil law jurisdictions. 
  This cannot be said of the responsibility of legal persons, corporations and other groups.  Many European jurisdictions have until recently made no provision for the criminal liability of non-human agents, and some still do not. Even in England and Wales which has long held corporate bodies subject to the criminal law this has been a Cinderella topic,  rarely appearing for discussion at the appellate level and (therefore) largely ignored by the major writers and theorists,. Yet corporate liability for crime has appeared on the agenda in many jurisdictions over the last 10 years. Concerns about the reach and power of global corporations: fraud, economic crimes, corruption, health and safety breaches, environmental depredations,  have risen to the fore of our collective attention.  

Increasing reliance on sophisticated technology and a developing popular vocabulary of risk have altered our engagement with the world and with each other, and brought in their wake organisational and technological transformations which affect legal institutions and legal doctrine in significant ways.
 The placing of responsibility for untoward events at the door of organisations rather than at those of  individuals, and the use of criminal rather than or in addition to civil  remedies,  has involved a shift in the political and social frameworks of blame.  The impact of organisations, particularly those of big business, affects us differently than 100 years ago. At the same time our need of personal safety and security continues very much as before.  Business activities in their many and ever- changing forms have been dealt with by superimposing on the the fundamental layers of what we might call criminal law for and of the individual (the ‘classic’ offences protecting person and property) a layer of regulatory offences. 

In all jurisdictions, and at the supra-national level such as the European Union,  there are provisions specifically to regulate business (health and safety at work, trading standards, control of financial institutions and so on). What differs between jurisdictions is the legal mechanism selected. In some this is a branch of criminal law, perhaps enforced by a specialist agency but pursued through the normal criminal courts, or perhaps tried in separate courts but nonetheless criminal offences; while in others, the institutional sanctions are found in administrative codes.  In those jurisdictions which have adopted the former solution, there has often been the parallel development that enterprises have been held liable for the ‘classic’ offences as well. Those that have adopted the administrative route do so in the main because criminal liability of groups has been historically unacceptable as a matter of principle. Criminal law in these jurisdictions addresses individual human agents.  Nonetheless, it is not uncommon, for individual directors of corporations to be held accountable for negligently caused deaths; Italy provides an example here.

Whichever of these models - criminal, quasi-criminal or administrative sanctions - is adopted it will also form part of a larger legal institutional structure.  We should not forget, in examining the finer detail, that claims about one area of law may make little sense when the landscape is viewed at more of a distance. Marc Galanter outlines four different types of institutional and legal response to the risks inherent in our increasing reliance on technology.
  First, there are controls intrinsic to technology: the initial design, safety procedures, worker training and so on. While many are not specifically legal they are nonetheless regulated through scientific and technological practice.  Unlike some legal regulation, this transfers fairly easily with the technology across national boundaries.  Secondly, administrative controls by government including health and safety regulatory regimes as well as specific legislative provisions (for example, those to deal with the ‘Millennium Bug’). This second type inevitably varies depending on the jurisdiction and, like after the event forum-shopping, these differences form part of the business considerations in determining the best location for manufacturing and production of goods. The same is true of the third layer which consists of the public institutions for absorbing and spreading losses, health care systems and services, welfare institutions and so on.  Private law, which according to Galanter ‘generates and broadcasts standards in the course of vindicating the claims of injured persons’ comprises the fourth layer.

It is surprising that neither criminal law, nor what we might call the public institutions of investigation such as public inquiries, inquests or fatal accident inquiries, make an appearance in this conceptualisation.  This under-emphasis on public law institutions including criminal law mirrors the mistake the mistake of seeing the legal world only through the peephole of the criminal justice system.  This distribution of work between the different layers of institutional responses affects the balance between prospective and preventive mechanisms as against  retrospective and remedial controls. However, in all systems there is a mix and we should not conceive them as separate, unrelated alternatives.

The cultural, social, and political changes associated with the development of highly interdependent global economies helps to explain the rise in debate about corporate liability but does not necessarily justify its adoption.  One argument is that 

‘The framing of a penal system must harmonise with the moral notion of its society. And the most important reason for having criminal liability for companies is simply that it is perceived to be just.’

This raises the important distinction between criminal law as an instrument to reduce harm and criminal law as a symbol of disapproval. Often the argument seems to be grounded less in justness and symbolic effects and more on enhancing safety (whether of person or economies and markets). Certainly in the field of safety I think this distinction is often forgotten.  Arguments about the justness of holding corporations to account are sometimes confused with arguments that corporate accountability would lead to the world being a safer place.   A system of blame may be less effective in terms of safety delivery than one which encourages prevention through a no-blame structure for the reporting of mishaps and near-misses.
 On the assumption that we want to impose criminal liability, what shape and form might it take?  In this chapter I address this question through an exploration of current common law regimes together with discussion of reform proposals in civil law jurisdictions and on the international stage. 

2. Preliminaries

a. Which Juridical Persons?

Should liability extend to all, and even beyond, those groups and associations which are formally incorporated in law?  It is usually assumed that liability will extend at least to incorporated business enterprises, and municipal or local authorities. In some jurisdictions the definition also covers charities, educational and hospital institutions and incorporated clubs.  But many unincorporated bodies are in practice indistinguishable from corporations -  English examples include partnerships, trusts and trade unions. The Home Office is considering whether the proposed corporate killing offence might include  ‘undertakings’, that is ‘any trade or business or other activity providing employment.’

b. Which offences?

In common law jurisdictions, corporations are generally liable in relation to offences they are capable of committing.  Interpretation provisions generally state that the word ‘person’ includes bodies corporate unless the contrary intention appears.  Some offences are clearly only capable of commission by a natural person but these are actually rare.  Only natural persons can lawfully marry, so it would not be possible for a corporation to commit an offence of bigamy as a principal offender.  The qualification ‘unless the contrary intention appears’ has been the forge on which courts have honed the malleable principles of corporate liability over the last 150 years. Without the assistance of specific statutory provisions the courts have gradually expanded the categories of offences a corporation is capable of committing and have generally, although not consistently, engaged in broadening the rules of attribution.  Because this has not been a subject much theorised until relatively recently these developments have not been part of a principled or well thought – out process.  

In summary what we find are different attribution principles depending on the type of offence (for example in England and Wales distinction is between strict liability offences and mens rea offences);  some separate offences which only a corporation can commit (for example the proposed corporate killing offence)
; and different enforcement practices  depending first on the roles of different agencies such as the police and specialised regulatory bodies and secondly on general rules concerning prosecution. 

3. Rules of Attribution

Despite a long history of endowing certain organisations with separate legal personality, there has been an increasingly lively debate as to its theoretical basis. Are corporations merely, and nothing more than, collections of individuals, as the 'nominalist' view would hold, or does the corporation have an existence and meaning as well as a legal personality of its own, as the 'realist' view contends?  Particularly in relation to criminal law,  with its reliance on moral fault, there is still a struggle between the nominalists and the realists, a struggle which affects the rules by which responsibility is attributed. Since, in the nominalist view, the corporation does not exist apart from its members, any blameworthiness or responsibility can only derive from the culpability of an individual servant or employee. That still leaves to be decided whether the corporation will be responsible for all of its employees or only for some of them. For the realist, on the other hand, the corporation does represent something beyond the individuals comprising it and this opens up completely different avenues for attribution.

It is in criminal law that many of the difficult questions arise as to how a legal entity  such as a corporation can be responsible. Criminal law is pre-eminently concerned with standards of behaviour enforced, not through compensation, but through a system of state punishment negotiated via standards of fault such as intention, knowledge and subjective recklessness.  Whether and how that system should be applied to corporations thus attracts more controversy than does the ascription of civil liabilities.  Regulatory offences often do not use these culpability requirements. These regulatory schemes share some characteristics of the criminal law- such as utilising the criminal procedural and penalty structure- yet in other ways are quite different, and are certainly perceived as distinct, from mainstream criminal law. 

Criminal laws tend to be eclectic in their use of fault terms. Key features in criminal culpability are the subjective mental states of intention, knowledge and recklessness.   In some offences, the prosecution  may be required to prove that the defendant herself realised that her actions would inevitably lead to a particular result, (intention); or that she herself was aware of particular circumstances, (knowledge). The threshold for many offences is lower than this, requiring proof that she herself was aware that her actions might have that result or that a circumstance might  exist (recklessness).  Although many systems also utilise objective fault terms such as negligence (that the defendant's behaviour fell short of that expected of a reasonable person even though she had not adverted to the relevant risk), and even discard the need for a mental state altogether in some cases (usually dubbed strict liability), the underlying basis for distributing different fault elements is not always explicit. 

 It should be noted that the form in which offences are drafted in relation to the mental or culpability element will have a bearing on the scope of  corporate  liability. In other words, corporate liability is (generally) derivative from or piggy-backed on the underlying specific offence definition. 

Broadly, three different theories for attributing blame to corporations compete for attention. The first is based on the agency principle where the company is liable for the wrongful acts of all its employees. United States federal law employs a principle of this type, (respondeat superior), for all offences, while English law limits its application to certain regulatory offences.  The second theory of blame attribution, which English law utilises for all other offences, identifies a limited layer of senior officers within the company as its 'brains' and renders the company liable only for their culpable transgressions, not for those of other workers. The third  locates corporate blame in the procedures,  operating systems or culture of a company. ‘Company culture theory’ is deployed in the Australian Criminal Code Act, and is proposed in relation to a corporate homicide offence in the UK.
 
The first two theories have in common that they seek in different ways to equate  corporate culpability with that of an individual and both are therefore derivative forms of liability. Further, the second version adopts an anthropomorphic vision of company decision-making. The third theory, on the other hand, exploits the dissimilarities between individual human beings and  group entities.

a). Vicarious liability

In civil (as opposed to criminal) law, an employer or principal is liable for the acts of any employee or agent. Criminal law has generally accepted this avenue of blame attribution in a limited range of strict liability offences. A full-scale vicarious liability principle is endorsed in South Africa as well as in the federal law of the United States, thus confirming that there is no difficulty in applying the vicarious principle to offences both of strict liability and of subjective knowledge. Under the English binary scheme,  vicarious principles apply to certain regulatory offences only.  Whether a criminal prohibition could be applied to a corporation in this way is a matter of interpreting the object of the statute.  In general, the process of  judicial interpretation of the statutory object led to corporate liability being imposed only for regulatory offences, especially those offences which did not require proof of mens rea or a mental element.  While the general principle that a company can be prosecuted for a criminal offence has long been accepted, the question whether a particular statute imposes such liability and whether the vicarious or identification doctrine will apply, is rarely if ever spelled out, and thus the process of interpretation is on-going.

To render a corporation vicariously liable, the employee's conduct must be within the scope of the individual's employment or authority, although this is widely interpreted. The activity may be expressly forbidden but nonetheless be within the scope of employment. As long as the employee is acting in furtherance of the corporation’s business she is acting within the scope of her employment. Vicarious liability has been criticised both for including too little in demanding that liability flow through an individual, however great the fault of the corporation, and for including too much in blaming the corporation whenever the individual employee is at fault, even in the absence of corporate fault.  This summary of the drawbacks of vicarious liability neatly encapsulates one of the major problems in any discussion of corporate responsibility- how to conceptualise ‘corporate’ fault. Vicarious liability attracts criticism as a mechanism for attributing fault because it is felt that there is some other way of measuring 'corporate culpability'. The key question is to establish what that way might be.

b). Identification

Few would recommend the ‘identification’ theory as it has developed in England in the last 60 years for serious offences such as fraud, theft and manslaughter. One of the objections to finding corporations liable for such offences was that they required proof of a mental element of intention, recklessness or negligence.  For the purposes of corporate liability for this type of offence,  courts developed the alter ego, or identification theory, under which certain key personnel are said to act as the company (rather than on behalf of it, as is the case with vicarious liability). The underlying theory is that company employees  can be divided into those who act as the 'hands' and those who represent the 'brains' of the company.   Translated into the criminal sphere, this became the basis for the identification principle which developed from a series of fraud cases marking the recognition that corporations are capable of committing offences which required proof of a mental element.
 It was not until 1971 that the emerging identification doctrine came before the House of Lords in Tesco v Nattrass.
  In holding that only those who control or manage the affairs of a company may be regarded as embodying or acting as the company itself for these purposes this case essentially meant that a company would be liable for a serious criminal offence where one of its most senior officers had acted with the requisite fault. It limits the relevant  personnel to those at the centre of corporate power.   

The Canadian Supreme Court has expanded identification liability, recognising that companies may have more than one directing mind. The essence of the test is whether the identity of the directing mind and the company coincide when the directing mind is operating in his/her assigned field of operations. The field of operations may be geographic or functional or embrace the entire operations of the company.
  

Whether in its narrow English or broader Canadian form this juridical solution to the conceptual problem of attributing a mental element to a company, imagines the company’s senior officers acting as, rather than on behalf of, the company. By making so much of the distinction between vicarious liability for all the company’s employees and the ‘direct’ liability of the company itself, the courts ensured a limited role for corporate liability for serious non-regulatory offences.  Despite the radical decision to extend to corporations liability for traditional offences, there has for a long time been a clear reluctance to give the doctrine any bite. The vast majority of corporate prosecutions are for regulatory offences brought in magistrates’ courts where sophisticated legal argument is rare. In the way it has developed identification theory also bears some relation to the vicarious or agency principle rather than an organic theory. However, if it were conceptualised as an organic theory whereby the director is seen to embody the company, the courts would be freed to extend liability if they were so inclined.  It is ironic that the Privy Council, in deciding a New Zealand case (Meridian, discussed below) was able to take a broader approach. Privy Council judges are the same as those who sit in the English House of Lords.  Yet, so far the English courts have resisted a wider interpretation of identification, a doctrine whose limitations are summed up by James Gobert:

‘One of the prime ironies of Nattras is that it propounds a theory of corporate liability which works best in cases where it is needed least and works least in cases where it is needed most.’ 

c). Modern holistic theories

The recent emergence of corporate responsibility as a topic of debate  reflects concerns about safety of workers and of members of the public.  Disasters such as rail crashes, ferry capsizes, and chemical plant explosions which can be attributed to corporate enterprise operations have led to calls for those enterprises to be prosecuted for manslaughter. They have also led to doubts about the appropriateness of the two theories of corporate responsibility previously recognised by legal systems.  Vicarious liability, as we have seen, is indeterminate in its sweep. It has rarely been applied to serious offences such as manslaughter.(Federal jurisdiction in Australia and US does not include homicide offences)  Identification liability regards the transgressions of only a limited number of people within the company as relevant to the attribution of culpability to the company itself. As I have already noted the underlying basis of the two principles, despite the rhetoric, is of less substance than at first appears. In both vicarious and identification liability the individual company employee can be prosecuted in her own right, and in each case, the company can only be liable if fault is found in one individual.  The limitations of these theories have led to a debate about more appropriate mechanisms for establishing corporate culpability, especially with regard to attempts to bring manslaughter prosecutions.

The ideas considered in this section all have in common an attempt to escape from company liability derivative on the wrongdoing of one individual. In other words, they aim to capture the ‘corporateness’ of corporate conduct.  

Aggregation or Collective Knowledge 

In many large organizations, task specialization means that, even amongst officers senior enough to count for alter ego [identification]  purposes,  one individual director will not have access to all the information on which to base a finding of knowledge or negligence. This was the case with P&O Ferries following the Zeebrugge disaster. Aggregation of pockets of knowledge from a number of  individual employees has been accepted in US federal courts, based on the idea that information known in part to multiple actors within the corporation but not known fully to one actor be aggregated and imputed to the corporation.  However, it has not been adopted in jurisdictions reliant on the more restrictive identification theory for knowledge-based offences.  

Collective knowledge was used to convict in a federal US case brought under an ICC regulation which forbade lorry drivers from driving when ill. 
  One employee knew that that driver had telephoned to say that he could not work and then, when learning the company's new absentee policy (which required him to obtain a doctor's note), had changed his mind. Since corporate officers knew that the policy would encourage drivers to work even when they were ill, the corporation could be found to have 'knowingly and wilfully violated the regulation. Since this theory of 'collective knowledge' has been frequently quoted in later cases and clearly marks out US federal corporate liability from any species recognised in England, it is instructive to quote:

[K]nowledge acquired by employees within the scope of their employment is imputed to the corporation.  In consequence, a corporation cannot plead innocence by asserting that the information obtained by several employees was not acquired by any one individual employee who then should have comprehended its full import.  Rather, the corporation is considered to have acquired the collective knowledge of its employees and is held responsible for their failure to act accordingly.

In a later case the Court of Appeals affirmed a bank's conviction of 31 felony charges of failing to file reports of bank customer currency transactions of $10,000 or more as part of pattern of such law violations.
  The statute required proof that the violations were done 'wilfully' that is with knowledge of the reporting requirements and specific intent to commit the crime.  A single bank teller knew that each transaction was worth more than $10000.    The bank's conviction was based on instructions that permitted aggregating the knowledge of several employees to equal specific intent. This arguably goes further than the earlier case since that only required knowledge of the driver's physical condition as opposed to an intent to commit the crime.
 US v Bank of New England takes us beyond traditional theories and into a new realm of organisational liability.

The court said that collective knowledge is appropriate in this context since 'corporations compartmentalize knowledge, subdividing the elements of specific duties and operations  into smaller components.'
  Rejecting the corporation's argument that it was effectively being punished for having a poor communications network, the court said that the aggregate of those components constitutes the corporation's knowledge of a particular operation and it is irrelevant whether employees administering one component of an operation know the specific activities of employees administering another. 

John Coffee suggests that US v Bank of New England takes us beyond traditional theories and into a new realm of organisational liability.
 While aggregation might appear attractive, it presents two difficulties.  Reliance on individual, albeit dis-aggregated, knowledge suggests an incomplete shift to ‘corporateness’; and it relies on a fiction (that, if A knows that p while B knows that q, this allows knowledge of ‘p and q’ to be ascribed to the corporate person).   Aggregation of knowledge is an incomplete solution. A scheme of corporate liability has to look further than individuals (atomised or aggregated) to the corporation's structure itself.

Systems /Culture Theory 

A developing theory for attributing fault to a corporation is based on corporate culture or management systems.  In the common law of England and Wales,  there are limited signs of a reconsideration of identification theory, especially in the small field of regulatory offences  requiring proof of a mental element. The main case is a decision of the Privy Council, Meridian Global Funds Management Asia Ltd  v Securities Commission.
  

An alleged breach of the securities legislation turned on whether the company had knowledge of the activities of its investment managers. Lord Hoffmann suggested that the directing mind model espoused in Tesco v Nattrass should not be regarded as the exclusive tool for attributing culpability to a company. It was relevant to examine the language of the particular statute, its content and policy.  Since, in this case, the policy was to compel disclosure of a substantial security holder, the relevant knowledge should be that of the person who acquired the relevant interest. 

What is not clear, however, is how the Meridian test is to be determined in relation to any particular statutory provision. One objection is that leaving the question open to  inference from legislative intent presents a hostage to judicial fortune, and the case provides little by way of guidance other than reference to the purpose of the statute, a matter on which opinions will differ.  Another problem is that one of the major criticisms of the identification model, particularly in its current restrictive form, is that it fails to respond to differences in company decision-making structures, not that it is insensitive to various legislative purposes. While  Meridian could be regarded as the first step taking us closer to a new model of corporate liability, it is too early to predict the direction in which the challenge it has issued will be resolved. The incrementalism and pragmatism of the  common law facilitates major shifts in direction such as that seen  in Meridian but equally allows a quiet return to the status quo. The Court of Appeal has recently held that this statement of principle is of general application and applied it to assist in determining when perjured evidence will be attributed to the company on whose behalf it is given.
 Lord Hoffmann’s approach was combined with the status and authority test in Andrews- Weatherfoil Ltd: ‘It is necessary to establish whether the natural person or persons in question have the status and authority which in law makes their acts in the matter under consideration the acts of the company so that the natural person is to be treated as the company itself.’
 

However in the corporate manslaughter case arising from the Southall rail crash in 1997, the Court of Appeal roundly rejected an attempt to move away from individually based derivative rules and stuck very closely to a narrow adoption of identification liability.
 As yet there is little evidence that the courts have grasped the theoretical underpinnings of the holistic third model of attribution. 

This has been embraced – for federal offences- by the Australian Criminal Code Act 1995 which contains one of the most detailed modern restatements of organisational liability.  This provides that, for offences of intention, knowledge or recklessness, the “fault element must be attributed to a body corporate that expressly, tacitly or impliedly authorised or permitted the commission of the offence.”
 Authorisation or permission can be shown in one of three ways - the first echoes the Tesco v Nattrass version of identification liability, and the second extends the net wider to ‘high managerial agents’.  The third represents a clear endorsement of an organisational or systems model,  based on the idea of ‘corporate culture’. ‘Corporate culture’ can be found in:

· an attitude, policy, rule, course of conduct or practice within the corporate body generally or in the part of the body corporate where the offence occurred. 

· Evidence may be led that the company’s unwritten rules tacitly authorised non-compliance or failed to create a culture of compliance. 

The Australian Code has been in force only a brief period and therefore interpretation of it is yet in its infancy. 

The special offence of corporate killing which the Government is likely to introduce in England and Wales also includes a management-based attribution principle: 

(1) A corporation would be guilty of corporate killing if-

(a)  management failure by the corporation is the cause or one of the causes of a person’s death; and 

(b) that failure constitutes conduct falling far below what can reasonably be expected of the corporation in the circumstances.

(2)(a)  There is a management failure by the company if the way in which its activities are managed or organised fails to ensure the health and safety of persons employed in or affected by those activities.”

 (b) Such failure may be regarded as a cause of a person’s death notwithstanding that the immediate cause is the act or omission of an individual.

This is a provision so broad and vague that it invites a restrictive interpretation. It is difficult to believe that the judiciary will suddenly change its spots on sight of it.  John Coffee, the leading US commentator on corporate liability, puts it well when he comments:

‘This standard of adopted could make the corporation a virtual insurer for any accidental killing. In any event, this …proposal suggests a high degree of cognitive dissonance within the British legal community; on the one hand, the prevailing legal rule on corporate criminal liability is understood to be very narrow and, on the other hand, the appropriate legal standard proposed by the leading law reform group is extremely broad.’

d).  Due diligence defences

There are many issues of enforcement, procedure and sanctions to be considered.
 I do not deal with them here aside from the question (arguably a substantive issue) of the possibility of a defence of due diligence.  If the role of liability is to induce the corporation as principal to monitor its agents, then what should happen to a corporation which does so diligently?  

The US federal regime does not provide an affirmative defence but the very broad liability regime is softened by its relationship with prosecution and sentencing policies, creating a strong incentive for monitoring compliance. The Department of Justice’s prosecution guidelines emphasise the benefits of rigorous enforcement based on both general and specific deterrence, especially when combined with prosecutions of individual directors and employees. The main thrust of the guidelines is that the same considerations should apply to corporations as to individuals in exercising the discretion to bring criminal charges. In addition special factors relevant to corporate prosecution include the existence of a generally effective compliance programme is a counter indication for prosecution where the offence is committed by a ‘rogue; employee; the corporations’ past history; co-operation and voluntary disclosure.
   Prosecution discretion thus fits with the philosophy of the federal sentencing guidelines for corporate offenders which reward prevention and compliance.
 Sentencing credit is given for effective compliance plans and for self reporting. The latter entails reporting before the authorities have begun to track down the miscreant corporation.  It is argued that in practical  effect something close to an affirmative due diligence defence is introduced. By creating a strong incentive for monitoring by gearing the fine to whether there has been such monitoring.   An effective compliance plan will reduce sentence by as much as 90 per cent. The seven factor test for an ‘effective program to prevent and detect violations of law’  ‘has become in reality the operative definition in the United States of organisational negligence.’   This credit is not available  if a member of the corporation’s senior management has participated in or tolerated the criminal behaviour- this brings liability closer to identification theory. Critics of this regime argue that this does not overcome the perverse effects of imposing liability for they believe that it creates a disincentive  for the corporation to detect past wrongdoing. 
  The seven factor test for an ‘effective program to prevent and detect violations of law’  ‘has become in reality the operative definition in the United States of organisational negligence.’
 This credit is not available if a member of the senior management has participated in or tolerated the criminal behaviour.

4. Civil law changes

While  most civil law systems long eschewed corporate liability, 
 the debate is no longer whether to have corporate liability but what form it should take.
  The traditional objection to penal responsibility of legal persons in  German criminal law culture has begun to crumble.
 In most jurisdictions these administrative sanctions are gradually being replaced by direct criminal (penal) provisions.  Not that the aversion was ever shared by all European jurisdictions; it was strongest amongst Germany, Italy, and Spain. Jurisdictions across Northern Europe  such as the Netherlands and Denmark have adopted a pragmatic approach for some considerable time, with Denmark having a history that dates back to 1926.

The Netherlands Criminal Code which had provided merely that offences can be committed by ‘human beings and corporations’ was reformulated with the addition of an explanatory memorandum which mentions specifically offences such as battery and involuntary  manslaughter.
  The Supreme Court in 1982 adopted the following criteria for liability: did the defendant company have power to determine whether the employee did or did not do the act in question and did the corporation usually 'accept' such acts.
  Using this power and acceptance theory and the new encouragement in the Code to apply liability to corporations to a wider range of offences, a hospital was convicted of negligent homicide in 1987.
    The charge arose after old, redundant anaesthetic equipment which had not been maintained was used in an operation.  The hospital was grossly negligent in failing to remove it completely or render it unusable.

The Dutch system is clearly not as broad as the vicarious principle, nor is it as narrow as identification theory.  Power and acceptance 'encompass the routinely tolerated as well as the explicitly sanctioned'.
 This means that there is some on reliance the distinction between those who have managerial power and those who merely carry out the mundane operations of the corporate enterprise.  But, on the other hand, the idea of aggregation does apply.  It was not necessary in the hospital case to identify 'any individual as responsible for the sloppy supervision: it could be seen simply as a collective failure by management.'

In the 1980s and 90s Norway, France, and Finland all incorporated criminal punishments against enterprises in their new penal codes, and Denmark consolidated  its existing provision which is based on a negligence standard. 
 The French Penal Code was amended in 1991 to remove the general principle that liability could not attach to personnes morales (i.e. non human entities).
 All sorts of exceptions to the presumption against liability had developed in the context of individual (non - penal code) statutes and, as in England, strict liability offences were enforced vicariously against corporations. A comprehensive scheme for establishing the liability of supervisory personnel for the crimes of their subordinates had been developed (responsabilite du fait d'autrui), while paying ‘mere lip‑service to the adequacy of the proof of criminal guilt’.
  Under Art 121-1 of the Code legal entities may be liable but there are two important qualifications. Corporations are only liable if the offence provision specifically declares that they should be and secondly it is necessary to show that an employee or officer has acted on the corporation’s behalf. The actions of ‘rogue’ employees would not be imputed to the corporate entity. Sanctions under the new provisions include fines, dissolution, and probation although only fines can be applied to private personnes morales (which are roughly equivalent to bodies incorporated under charter and some unincorporated associations). Fines  may be up to three times higher than those imposed on a natural person.


In Germany (and countries such as Italy, Spain, Portugal, Greece and Poland inspired by German doctrines) the principle  societas delinquere non potest has dominated legal theory. Imposing criminal liability on legal entities was ‘unthinkable’ until very recently: ‘[I]t appeared to be an incontrovertible maxim that an enterprise had not the capacity to act nor could guilt (understood as a personal reproach) be imputed to it…[and indeed] was included in the Italian Constitution.’
 However, this is a matter under active debate in many and Portugal, for example,  introduced a limited exception to this in the new Penal Code of 1983. 
 The traditional objection to penal responsibility of legal persons in  German criminal law culture has also begun to crumble.
 Fewer theorists now subscribe to the view that the social and ethical disapproval inherent in criminal punishment makes no sense when applied to a corporation.
  


Already most European jurisdictions have introduced sanctions in a variety of forms, particularly against those actions which could be called ‘infractions’ or   violations of administrative regulations, similar to regulatory ‘public welfare’ offences in England or the United States. While they do not have the status of criminal sanctions an appeal lies, in Germany, in a criminal court. A non‑criminal monetary penalty up to a maximum of one million German marks can be imposed on enterprises.  The fines also include forfeiture of any profits of the illegal activity and thus, in certain areas such as antitrust, could exceed the limit and result in a penalty of several millions of marks.
 These are not regarded as anything more than quasi- crimes, however, and do not satisfy the need to demonstrate ttah enterprises are subject to the penal law. 

In most jurisdictions these administrative sanctions are gradually being replaced by direct criminal (penal) provisions. These European civil law developments display then a new willingness to move towards corporate liability and reflect cultural shifts in jurisdictions which have until recently been extremely reluctant to contemplate group liability because of its historical association with repressive regimes.  There have also arguably been cultural changes in perceptions of corporate responsibility (in the broader sense), and of risk and safety. Because of differences in legal and political background, these have had disparate impacts in individual jurisdictions. Because these jurisdictions have come late to corporate liability they are in a position to develop principles that are less hide-bound than those in the common law countries. 

5. Convergence

The power of trans-national corporate actors has been enhanced by their ability to conduct business across state boundaries.  Trans-national interactions have intensified with the globalization of production systems and financial transfers. The Council of Europe appointed a select committee in 1983 to examine the possibility and advisability of introducing the principle of criminal liability of corporate bodies in the legislation of member states.
 The Council accepted in 1988 the recommendation that member states consider the promotion of corporate liability.
 The guiding principles by state that liability should attach irrespective of whether a natural person can be identified but that the the enterprise should be exonerated where its management is not implicated and has taken all necessary steps to avoid the offence.  Two Council of Europe treaties have since included corporate criminal liability, one dealing with environmental crimes and the second with corruption. Each recommends the introduction of corporate criminal liability, but leaves up to the signatory states to decide whether criminal penalties or other effective measures against legal entities should be imposed.


So far as the EU is concerned there has not been a move towards standardization, despite the divergent national developments described above.  Although EU institutions do not have authority to legislate in the area of criminal law,  there is a well-developed system of administrative sanctions for antitrust violations, imposing non‑criminal monetary penalties against both legal entities and individuals.  A monetary penalty can amount to millions of pounds and can also include forfeiture of illegally acquired profits.
  The convention on the protection of the European Communities' financial interests requires member states to provide for various forms of liability on the part of legal persons, including liability for active corruption involving the financial interests of the Community.
 This leaves the signatory states with no discretion, members of the EU would have to introduce criminal liability for enterprises in cases of government fraud concerning subsidies and similar crimes. A similar provision is incorporated in the recent OECD Convention, discussed below. The EU’s own convention on corruption does not however deal directly with the liability of legal persons.
  

The OECD Convention on Bribery and Corruption, signed by 29 members and a further five non-members, has a wider reach than the EU or the Council of Europe treaties, although it lacks the supra -national legislative or persuasive effects of the former.  Article 2 requires each party ‘to take such measures as may be necessary, in accordance with its legal principles, to establish the liability of legal persons for the bribery of a foreign public official.’  Although this does not require signatories to legislate for corporate criminal liability as such, Article 3 obliges them to introduce effective, proportionate and dissuasive  criminal penalties for those who bribe foreign public officials. Those countries where criminal responsibility does not apply to legal persons 'shall ensure that they are subject to effective, proportionate and dissuasive non-criminal sanctions, including monetary sanctions.


In combination these international instruments will exercise a powerful pressure on states to introduce or refine existing corporate liability provisions. The OECD is actively monitoring the implementation of the Convention in member states and considering adding more specificity to Article 2.
  The UK for example may have to consider it conformity. Corruption is an intention based offence subject to the identification doctrine. It is unlikely that this narrow approach will be regarded as an ideal model.

� This paper draws on Wells Corporations and Criminal Responsibility, 2nd edition  2001 Oxford: Oxford University Press and Wells ‘Liability of Juridical Persons’ in Cadoppi, A, ed ‘A Model Penal Code for Europe, The General Part, forthcoming. I am grateful to Alberto Cadoppi for permission to publish this adapted version. 


� Vaughan, D ‘The Dark Side of Organisations: Mistake, Misconduct and Disaster’ (1999) 25 Ann. Rev. Sociology 271-305


� Galanter, M,‘The Transnational Traffic in Legal Remedies’ in Jasanoff, S ed Learning from Disaster 1994, 0000: University of Pennsylvania Press 133-157, 135


� Nielsen ‘Criminal Liability of Collective Entities – The Danish Model’ in Eser, Heine and Huber Criminal Responsibility of Legal and Collective Entities 1999 (Freiburg:Iuscrim)  p. 189 


�  Wells, C, Morgan, D, and Quick, O, ‘Disasters- a Challenge for the Law’ (2000) 39 Washburn Law Journal 496, 499-503


� Home Office Consultation Paper Reforming the Law in Involuntary Manslaughter: The Government’s Proposals, 2000. This relies on the term used in Health and Safety at Work Act 1974 and defined in Local Employment Act 1960. Hospital trusts are incorporated under the National Health Service and Community Care Act 1990, s 5. 


� Clause 4, draft Involuntary Homicide Bill, Law Commission Report 237 (1996), adopted in Home Office Consultation Paper 2000. See also proposed Crime (Industrial Manslaughter) Bill, Department of Justice, and Workcover Authority, Victoria, Australia, 2000.


� Above n. 7 


� R v ICR Haulage Ltd (1944) 30 Criminal Appeal Reports 31


� [1972] AC 153, HL


�  Canadian Dredge and Dock Co Ltd v The Queen (1985) 19 CCC (3d) 1 (SCC).


� ‘Corporate Criminality: Four Models of Fault’ (1994) 14 LS 393, 401


� Identification liability was confirmed as the applicable doctrine in Attorney-General’s Reference No 2/1999 [2000] 3 All ER 182, CA. 


� US v T.I.M.E.-D.C., Inc (1974).


� At 738-739.


� US v Bank of New England (1987); see also US v Shortt Accountancy Corp (1986); aggregation was rejected in First Equity Corp v Standard and Poor's Corporation (1988).  See Foerschler 1990:1304-6.


� Tigar 1990: 223. It also concerned a felony rather than  a misdemeanour as in T.I.M.E.


� Coffee 1999.


� 1987 at 856.


� ‘Corporate Criminal Liability: An Introduction and Comparative Survey’ in Eser, Heine and Huber, above n 3, p 9.


� [1995] 3 All England Law Reports 918. It should be noted that although the judicial personnel are consonant, Privy Council decisions do not have the same precedential  effect as those of the House of Lords. 


� Odyssey and  Alexander Howden Holdings v OIC Run-Off Ltd (2000).


� R v Andrews - Weatherfoil Ltd (1972) per Eveleigh J at 124


� A-Gs Reference (No 2 of 1999)  [2000] 3 All ER 182, CA. In fact it was this decision which prompted the Government’s renewed interest in the separate offence of corporate killing.


� S. 12.3


� In Eser, Heine and Huber, n. 3, p. 18


� On sanctions see Section IV and on Procedural Issues, Section V, in Eser, Heine and Huber, above n 3


� Federal Principles of Prosecution of Corporations, Department of Justice 1999.


� US Sentencing Guidelines Manual chp 8, discussed in ch. 2. See also Note 1996.


� Khanna 1996 .


� Coffee, above n. 3, p. 11


� see eg Mueller 1957.


� Coffee, in Eser, Heine and Huber n. 3, 1999: 9.


� Eser in Eser, Heine and Huber n. 3, p. 2.


�  The best general comparative collection is Eser, Heine and Huber n.3, 1999; on Europe see Heine 1998.


� Art. 51, Criminal Code, Netherlands, 1976.


� Field and Jorg 1991: 164.


� Ibid. 158.


� Ibid. 166.


� Ibid. 167.


� See Heine 1998. 


� Jeandidier 1991: 341.


� Heine 1998: 177.


� Ibid.


� Penal Code 1983, Art 11, Portugal.





� Eser 1999, p. 2.


� Heine 1998, 


� Non�criminal monetary sanctions or confiscation provisions are found widely including Scandinavian countries, and Austria.


� Decision CDPC/68/070582.


� Recommendation No. R (88) 18.


� Heine 1998.


� Convention on the Protection of the European Communities’ Financial Interests 1995, Second Protocol, 1997, Article 3.


� Convention on the Fight against Corruption involving Officials of the European Communities or Officials of Member States of the European 1998.


� OECD Convention on Combating Bribery of Foreign Public Officials in International Transactions, 1997. This came into force in 1999.


� See Laufer 1999.








16
______________________________________________________________________________

Celia Wells [Wells@Cardiff.ac.uk]

Centre for Business Relationships Accountability Sustainability and Society 



