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Introduction

In the essay “On the uses and disadvantages of history for life”
 written in 1874 Friedrich Nietzsche  argued that we need history, but only to the “extent that history serves life”
 . F. Nietzsche distinguish three human situations: acting, respecting others, and suffering. On that base he identified three different attitudes to history:

1. monumental and,

2. critical.

3. archivist

The “monumental” historiography presents history as an unbroken chain of great events, which together provides the basis for a glorious future. According to Nietzsche, that approach to history, presents a danger – that it distorts not only the past but through the past it also distorts the present.

The “critical” historiography is a response to moral distress and represents a sort of “tribunal” which “judges and condemns” the past. This could be a dangerous approach as well since critical historiography runs the risk of becoming self-serving. Usually after some time, critical historiography slides into becoming monumental.  But the most important point made by Frederich Nietzsche is that preoccupation with a difficult past poses a danger to the present as well. Such a situation could block movement, paralyze people and endanger the present and the future. So, it looks as though history in the service of life should find a delicate balance between remembering and forgetting. 

Somebody could ask the question: what about the history in the service of truth? It is a very legitimate question but personally, since I am not professional historian, I do not believe that such a type of historiography can exist. This does not mean that I try to undermine the scholarly activities of professional historians, but I do believe that even their activity concerned with reconstruction of the past is always based on some more or less spelled out normative assumptions. These normative elements provide the criteria for selection of facts. In other words forgetting is presupposed by the normative and the normative is about the present and the future not so much about the past. It was well express by Jurgen Habermas who wrote that, “the dominance of the past, which returns like a nightmare to hang over the unredeemed present, can only be smashed by analytical power of a form of remembering that looks calmly at what happened without seeing it in morally neutral term”
.

Such an approach is similar in law. Law is an institutional mechanism for systematic remembering and systematic forgetting. 

But before I will move to law and the role of legal institutions in dealing with the past it is necessary to stress, following Friderich Nietzsche’s suggestion that if history’s function is for life,  forgetting can not be the same as amnesia. 

It was meant to remind us of the horrible atrocities committed in the past,  in the service of life, that is to say, for the present and the future.

Modern political philosophy and especially liberalism as a starting point accepted some timeless and abstract assumptions about human nature. This is true  from John (Locke) through to John (Rawls)
. Only one distinguished modern political philosopher, Judith Shklar, criticized such an approach and instead she proposed to built liberal political philosophy on real historical experiences and especially wrongdoing committed by  people, to people in peoples’ name. Her proposal for liberalism is based upon fear
.  

It looks as though  the end of  the 20th century is a time of apologies for terrible things committed in that and former centuries. These are not only apologies for the Holocaust, genocide, war crimes but also for colonization, the slave trade etc. In this part of the world, i.e. Central-Eastern Europe – the ghosts of the past are still haunting people. This was noticed by external observers such as as Tina Rosenberg in her book, The Haunted Lands. Some of these ghosts date  from pre-communist times and  new ones were added during the communist regimes. The question which nearly all societies asked themselves was:  what is better :

· to draw a thick line and cut off, forget the past or,

· to face the problem of the wrongdoing committed in the past ?

Such a question is an important moral question and answers are different in different societies. To a high degree the answer depends upon the balance of political forces within the political elite. Usually in each society there are mixed answers, which means that some policies are adopted to cope with at least some elements of the difficult past. Nevertheless it seems to me that if we think of history as in the service of life there must be a moral obligation to face in as open as possible a way the problems of the past. Each society sooner or later will be forced to see ghosts of the past. Observing affairs in societies around the globe who did not face the problems in the beginning I came to the, sort of historiosophical thesis that a difficult past can be suppressed for a while but then will return with much stronger momentum and create more problems. 

The moral obligation  of public truth-telling.

There is always a problem with morality, especially now in late modernity or as some people prefer it to call – postmodernity. Zygmunt Bauman the leading and distinguished theoretician of the post-modern condition has said that we live in a situation of  “ethics without morality”. What he meant is that it is nearly impossible to find moral norms which have  universal status. Having said that, I want to propose an approach which is future oriented. That is nothing new. Moral norms are always future oriented. Norms of the vision of specific types of relations between people. Without  making any a priori decisions about the substance of the norms we could start from the point of view of democracy and civil society, asking the question what are the preconditions for such types of relations between people ? It seems the idea of democracy is still alive in Central-Eastern Europe – but it is interpreted more and more as a pluralism of political elites. The idea of civil society somehow disappeared from political discourse – which is a pity. Nevertheless if we ask the question about the social roots of these two ideas  - they are in society. Not only in its social and/or economical structure which certainly are very important, but also in public morality.  

Martin Krygier,  is a tireless advocate of the notion of civil society. He has been advocating that idea from Sydney and San Francisco/Berkeley  to Warsaw and Toruń in Poland. Geography is important but more important is Martin Krygier’s suggestion that we have to go back to basics – to the notion of civility. By civility he understood – “routine non-predatory relations between people”
. They are not based on love, or other intimate relationships but simply are civil. This means with no violence and humiliation to others or strangers. A similar idea was in the essence of the Israeli philosopher Avishai Margalit’s excellent book  “A Decent Society”
.  The idea is good but still  the question remains: what are the necessary but maybe not sufficient preconditions for civility? I claim that one of the important elements is that those societies dealt with the difficult past for the present and future. 

Social relations based on civility exclude humiliation and hatred. A civil society based on civility must exclude social institutions which humiliate people. Well, it is pretty easy to decree such an institutional framework but much more difficult to implement in real social life. What we learn from tragic recent history, especially of the XX century is that average citizens were passive when the authorities implemented policies and law against groups of fellow citizens. That is probably that dimension of what Hannah Arendt called the “banality of evil”. That evil looks banal from the point of view of an external observer or analyst. It is not that banal for those who suffer. It means victims especially victims of so-called state crimes which include the Holocaust, other genocide and also killings, apartheid and abuse of human rights and dignity of whose who were victims and also somehow the dignity of bystanders. That last category is the biggest one. The dignity of those who were just normal, average citizens was destroyed by the criminal regimes and also destroyed by their social passivity. By being not active they agree to state crimes. Such people usually personally did not commit any crime in an active way. They even were not always beneficiaries of the policies adopted by the criminal regimes. Nevertheless by escape to the comfort of private life they did not save moral standards. That mechanism has been described by the Polish writer Leon Kruczkowski. Let me recall another Polish contemporary philosopher Bronislaw Lagowski (by the way not my favorite) who coined the term “reverse Machiavellianism”. What he meant by that is that all victims including bystanders are corrupted by the public non-morality. 

So, we arrive at the point where distinction between public and private morality is important. What I  try to say is that in the contemporary world: there is still a value in such a distinction, but at the same time there is growing connection between them. In some situations people can not be moral in private without being active in public morality. It means without accepting an ACTIVE stand on principles of public morality. 

At this point we arrive at the public morality issue. It is a huge problem. I do not feel strong enough to solve the problem. I guess Immanuel Kant was the Master but not me. Nevertheless I think that we can include some knowledge from psychoanalysis to support my claim about the necessity of public truth-telling. 

To be short I want to recall arguments put forward by a German scholar,  Professor of Political Sciences Gesine Schwan in her article “ The ‘Healing’ Value of Truth-Telling: Chances and Social Conditions in Secularized World”
. She rightly argued that guilt-silencing has destructive potential in the form of  what she called “destructive splitting”: “Perpetrators and bystanders  who silenced their guilt were obliged to wall in, to various degrees, their emotional life, to deny parts of their past and present “reality”. Their self-esteem and self-confidence were severely damaged, their personal relationships became cold and impersonal because they had to suffocate their spontaneity”
. On the example of the guilt-silencing in Germany after the Second World War Schwan  claimed that this “destructive splitting” syndrome had been transferred to the next generation:  children grow up in the distorted reality of their parents. Despite the fact that she focuses on private guilt-silencing she draws public conclusions. The process described above “undermined any possibility of an open perception of and confrontation with the ‘real world’ and a common understanding of social and political life, thus spoiling any chance of a new democratic common sense. This psychological legacy of the perpetrators’ guilt-silencing diminished the readiness and capability of the next generation to take over responsibility, to practice their individuality as well as their sociability, to accept conflict as well as compromise, non-conformism as well as cooperation. It weakened or often destroyed their capacity to maintain reliable relationships, be they in the personal realm in their neighborhoods, or for common political purposes” 
. In other words she claimed that without  facing a difficult past it is impossible to develop personalities suitable to develop and sustain democratic order. A necessary precondition for new personal and political communities is to face the past through truth-telling. Again going back to F. Nietzsche in such way history could work in the service of life. What I could add is that truth-telling is not any type of talking about the past. That it has to have a public character and if possible also some degree of authority. Only such type of repentance could create a proper structure for development of new values and rebuilding the moral community which will be able actively to defend democracy and social and political freedoms. 

For such a community it is not enough to preserve morality in the private sphere but to have public morality as well. But that I do not mean some new religion but rather active involvement in public affairs. The best historical book describing what had happened can not do that  - it is necessary to create the framework in which through truth-telling it would be possible to implant in collective memories  subjective as well as objective reasons for what happened.  Such a process will have therapeutical  and also democratic effects.

The late Adam Podgorecki, a distinguished legal sociologist, for years proposed what he called global ethics - ethics based on caring for all living beings and the Earth
. I want to stress only one element which is possible to draw from his suggestions. The dominant moral norm is still about private morality: "love your neighbour". What we learn especially in last century that to fulfill such a norm it is necessary to be active in defence of public morality. It is especially important now in a time of globalisation. That can lead  to the suggestion that civil society is impossible without a high degree of civic society. That means active involvement of citizens in public life.

Avishai Margalit in his Horkheimer’s Lectures “Morality of Memory” delivered in Frankfurt University asked a very important question – is it possible to built on negative memory, to built on memory of wrongdoing? In other words don’t we always need some ‘Monumental history” in order to built a new political community?  It is difficult to give one decisive answer but what I am sure about is that if we start with the aim of re-conciliation than is necessary to remember and also forget and forgive. 

This is why I think is the place for legal institutions to play an important role in such a difficult process of dealing with the past. 

Legal strategies for dealing with the past: an overview.

Law as a system of norms and institutions is a mechanism for systematic remembrance and forgetting. During the two thousand years of the history of the Western Legal tradition a very impressive arsenal of techniques has been developed to remember but also forget. Just to mention statutes of limitation, nulla poena sine legem, nulla crimen sine legem. principles of natural justice, and Rule of Law. What is important is the fact that law possesses authority, and remembering as well as forgetting is approved by the authority of law. It means that individuals and groups can remember and not forgive but it is impossible to start a new legal action. 

That peculiar character of law, its authority, plays an important role in all possible strategies for dealing with the past.

After the change of regimes due to loss of war or negotiations, new elites always faced the problem: what to do with wrongdoing in the past? There is not so dramatic a question when the collapse of regimes was due to revolution or defeat by external power. The outcome is always condemnation of the past and imposition of the victors’ justice. Usually criminal law is being use in order to show the criminal character of the former regime and show trials play the role of education for the new political and social community. 

More interesting problems of dealing with the past are faced by the new political elites when the change of regimes is done through negotiations. On the one hand the old power is being recognized as a partner and usually is interested in granting itself general amnesty for wrongdoing in the past. On the other hand there is a pressure for justice and revenge coming from below and from some factions within the new political elites. The adopted legal strategies are never perfect but we could evaluate them from the above perspective – their contribution to new normative values. 

In all countries there is always a combination of retributive justice (criminal trials, lustration, decommunisation) with restorative justice (reprivatisation, rehabilitation of victims). Surprisingly I do not know of any political and legal strategy which was focussed on creation of public discussion about the mechanism of operation of the communist regimes and involvement of each and everybody in sustenance of that regime. In other words a focus not on revenge and stigmatization but on public truth telling and re-conciliation –  real coming to term with the past by the entire society.

There is no doubts that those who committed crimes during the former regimes should face the law and also punishment. At the same time criminal law can not play the role of  public truth-telling and reconciliation. Mark Osiel, an American socio-legal scholar wrote a book in which he tried to show on the basis of Argentinian examples that criminal show trial (not in the Stalinist sense  but according to rules of law nevertheless with publicity) are able to implant liberal values in society and especially observance of human right)
. He follows the theory of Emile Durkheim that in modern societies based many on organic solidarity (division of labor) the function of the criminal law is reinstatement of basic accepted values in society. 

I have doubts due to the limitations of criminal law and criminal procedure – which is not such a  bad thing. Opening up the procedure would also open the space for abuse of law. Even the author at one point confirms that criminal law plays a limited role. 

Communist regimes were based on control of society not only through the party cells in all factories and organizational units but also permanent surveillance by the secret police and its collaborators. The scale was not the same in each country in the communist camp, some barracks were under more relaxed surveillance, but nevertheless the so-called problems of the files exists. Legal strategies adopted by particular countries vary. The most radical was the strategy adopted in former DDR. Each person, and not only citizens, has a right to have an access to his/her own files with names of the secret collaborators not erased. From the media we learn about the personal tragedies when brother spied on brother and a husband on his wife. It is true that such a strategy cleans up the atmosphere but I do not think that it stimulates public discussion about the mechanisms of the past and our involvement in sustenance of the regime. It still has a private character. It is a private citizen having access to his/her file through the so- called Gauck Commission. In one of the interviews given to the Polish weekly magazine “Wprost” Mr Joachim Gauck said that  “there is only one way to finish the problem with the files” meaning the way adopted by Germany. Possibly it could stop the use of files in political battles and for short term political gains but it does not have a healing potential for entire society. 

Other countries such as for instance Poland adopted a middle-of-the-road approach, but it looks too late already. This approach is based on separation of archival substance of the secret services in the Institute for National Memory. Each citizen will have a right to apply to have access to his/her file but the decision will be taken by somebody on the basis of victimization. Well, it  will only create problems – how to operationalize that term? Again there is its private character – no national debate. Already nomination of the Chairperson of the Institute is an object of purely political manipulation.

Other legal strategies such as decommunisation and lustration also play a very limited role in societies dealing with the past. I can understand security reasons behind lustration of state officials but generally the entire process of lustration has everywhere failed. It has been used mainly in political battles and for political gains. Lustration and decommunisation also plays the role of curtailing discourse on the operation of the communist system. Instead of serious societal discussion it limits the discourse by showing a few scapegoats. Of course the level of responsibility of the members of Politburo was higher than members of the Communist Party but if we think about facing the difficult past in service of life all levels of responsibility and operation of the system must be objects of the process on societal discussion. The question remains: is it possible? Well, in some parts of the world there were attempts to do precisely that. I mean the so-called truth commissions and especially the most comprehensive process of facing the difficult past by the society in South Africa in the institutional form of the Truth and Reconciliation Commission which last year tabled the Report of its work.

Facing the past as constitutional process.

The Truth and Reconciliation Commission in South Africa was a unique institution for many reasons. From the legal point of view due to its open-ended procedure and stress on reconciliation through public truth-telling it represented what should be called a quasi-judicial body. 

The TRC was established by an Act of the Parliament of the Republic of South Africa. I claim that from the very beginning the institutional design of the TRC was such as to prolong and extend the constitutional debate in South Africa. It is impossible to assess the role of TRC outside constitutional politics and constitutional debate. 

Transfer of power in South Africa took place in a negotiated transition. In the Post-amble to the Interim Constitution were suggestions regarding essential features of a future TRC. In the Post-amble we read that facing the past should “now be addressed on the basis that there is a need for understanding but not for vengeance, a need for reparation but not for retaliation, a need for ubuntu but not for victimization”. The power of the TRC went well beyond any known model of truth commission. Its investigation had been open and driven by public participation. It had a power to shape its inquiries and also to enforce participation. The Report released last year (5 volumes) was supposed to lead to institutional reforms and reparations to victims. Once the TRC has been disbanded, its work continue through a body known as the Institute for Change, Memory and Reconciliation”. 

The Commission was divided into three committees. These were:

Committee on Human Right Violation, the committee on Amnesty and the Committee on Reparation and Rehabilitation. In addition the TRC has an investigating unit with police powers of search and seizure and the TRC itself has an authority to subpoena witnesses to appear before it. 

The TRC activities were threefold:

1. to unveil the truth about how apartheid worked between 1 March 1960 and 10 May 1994.

2. to build a foundation for reconciliation through truth. From that position retributive justice was put aside in the hope that the truth would emerge through a process of collective inquiry and debate.

3. to proceed so that knowledge received through inquires would help to rebuild the institutional framework of government.

The work of the TRC was based not on retributive justice but on reconstitutive justice – a type of justice which seeks institutional change through an examination of the wrongs in the past. 

This is not the place for a total assessment and evaluation of the work of the TRC. I wanted only to show that such a quasi-legal institution could play a very important role in dealing with the past in the service of life. 

The TRC exposed many apartheid atrocities and provided many former victims with the opportunity to tell their stories and achieve a certain catharsis. Interesting is the fact that the TRC was not content with what it termed ‘factual and objective truth’ but, also came up with ‘social or dialogue truth’, established ‘through interaction, discussion and debate’,  then  ‘narrative truth’ – victims’ recitations, including ‘perceptions, stories and myths’ – and, finally, ‘healing truth’. ‘Healing truth’ – ‘the kind…that places facts and what they mean within the context of human relationships’ – was, the TRC said, ’central’ to its work. In such a way TRC was able to expand the public discourse . It was possible due to its character as a quasi-judicial institution. Normally law by its nature restricts discourse.

Only one commissioner, Wynand Malan, entered a minority report, asserting that the TRC had not stuck to ‘factual truth’ but relied instead on its other three kinds of truth and a great deal of hearsay. 

The TRC relied principally on the data provided by some 21,300 uncorroborated victim statements. There were 7127 amnesty statements which did have to be verified, although only 1.4 per cent of them had been by the time the TRC came to its conclusions about culpability. The TRC itself actively sought out many victims – and then concentrated all its attention on the 9980 killings they proceeded to recount. Of these, the TRC concluded, the police were responsible for 2700, the ANC for 1300 and Inkatha for 4500 – leaving 1480 killings unexplained. 

It is interesting that the TRC also conducted so-called structural hearings regarding the role of business, media, the legal profession, the medical profession, the army, police and so on – on their role in sustenance of apartheid. 

In order to discover the really new element in the TRC as a special institution to deal with the past we have to remember that the Nuremberg trials were an extremely flawed exercise. France’s attempt to deal with its traitors and collaborators and to face up to what was done by the Vichy Government and its friends was even more badly botched. Arrest of Augusto Pinochet for human rights violations suggested that the Chilean counterpart of the South Africa’s attempt at Truth and Reconciliation left some fundamental problems unsolved. 

One critic wrote that “societies that try to resolve recent social traumas by quasi-legal procedures seems always to make a mess of it. The only satisfactory way to deal with such situations would be to assemble a large and expert task force of professional historians, lawyers and policeman, tell them to avoid grandstanding and give them ten years to report. …There may be no way of disposing of painful history. The clerics tell us that we have to put it behind us if we want to get to heaven, but when it comes to history here on earth, maybe we have just got to live with it”
. 

Always societies have to life their lives with difficult past but it is better to reveal than to embark on historical amnesia for reasons mentioned above. The TRC did not fail. History is not something totally objective; there are always different historical narratives. The question is; how is it possible somehow to cut off the most radical and antagonistic historical narratives ? It looks as though the authority of law is needed.  South Africa embarked on creation of a new type of quasi-judicial institutions which at least tried to face the problem – when at the same time other societies, richer, and maybe more democratic resigned from the attempt to do that.  

One of the commissioners expressed a widely held opinion when he said that the aim of the TRC was to produce ‘a publicly sanctioned history’ which ‘can be taught in schools’ to the exclusion of ‘contradictory versions’”.  It does not mean that it has to be necessary good thing but my interpretation of that statement is that nobady will be able to deny what happened. 

R.W. Johnson criticizing the TRC from a liberal, individualistic and legalistic position also acknowledged that  “two great justifications for the existence of the TRC remain intact: that it allowed a good many victims and relatives of victims to tell their stories, and it made certain that no whites could be ignorant of what apartheid had meant”
. 

Conclusion

In these sketchy conclusions I would like to stress the point that law has to play a role in dealing with the past, due to its authority
. I also want to stress that traditional legal mechanisms, based on retributive justice, are not good tools to deal with the past. There is a need for a new type of quasi-judicial institution. 

Law as a mechanism for systematic remembering and forgetting in dealing with the past is always in the service of life – for a better present and future. The best way is to deal with the past as part of constitutional process. As the moral and political philosopher, Hanna Fenichel Pitkin says, constitutions are not only something that we have but they are also what we are and more importantly something that we do. By do she made reference to “the action or activity of constituting – that is, of founding, framing and shaping something anew”
. Legal facing and dealing with the difficult past is part of “what we do” – reshaping ourselves and our societies. 

Faculty of Law, The University of New South Wales, Sydney, Australia


� In Friderich Nietzsche, Untimely Meditations, R.J.Hollingdale trns., Introduction by J.P.Stern (Cambridge: Cambridge University Press, 1997)


� Ibidem, p.47.


� J. Habermas, Frankfurter Allgemeine Zeitung, November 22 (1985)


� In Political Liberalism, John  Rawls becomes time-bound.


� Judith Shklar, ‘The Liberalism of Fear’, in Nancy L. Rosenblum (ed), Liberalism and the Moral Life (Cambridge: Harvard University Press 1984).


� See Martin Krygier’s , ‘Virtuous Circles: Antipodean Reflection on Power, Institutions and Civil Society’ (1996-7) East European Politics and Societies 36-88, ‘The Sources of Civil Society’ Part 1, Quadrant, October 1996, 12-22; Part 2, November 1996, 26-32, Between Fear and Hope. Hybrid Thoughts on Public Values. The Boyers Lectures, 1997, ABC Books, Sydney especially chapter 3 : ‘The Uses of Civility’.


� A. Margalit, The Decent Society, Cambridge, Mass. (Harvard University Press 1996).


� Gensine Schwan, “The “Healing “ Value of Truth-Telling”, Social Research. An International Quarterly of the Social Sciences, vol.65,no.4 (1998),pp. 725-740.


� Ibidem, p.728


� Ibidem 729 and see for elaborate description and arguments G. Schwan, Politik und Schuld. Die uzerstorerische Macht des Schweigens, (Frankfurt/Main:Fisher-Verlag, 1997)


� Adam Podgorecki, A Sociological Theory of Law, Milano-Dott. A.Giuffre Editore, 1991, pp.59-61.


� Mark Osiel,  Law and Collective Memory, Transaction Publishers, New Brunswick (USA) and London (UK), 1997


� R.W. Johnson “Why there is no easy way to dispose of painful history” in London Review of Books Vol. 21 No. 20 14 October 1999.


� Ibidem


� See excellent summary of arguments in Wojciech Sadurski, “On the Relevance of Institutions and the centrality of Constitutions in Postcommunist Transitions” (unpublished paper)


� Pitkin, H.F., “The Idea of a Constitution”, Journal of Legal Education 37 (1987),p.168.





1
8

