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Facing the Past Human Rights Violations: Socio-Cultural Analysis


“Never again!” was a slogan of the anti- Communist revolutions in East Central Europe. For this reason the new constitutions were described as “fear creatures,” since “... they reflect... the fears originating in, and related to, the previous political regime” (Sajo 1999:2). Taken seriously, this slogan evokes an obligation to face the past human rights abuse, and promote “the most basic hope” (Ignatieff, 2001) that the particular moments of horror in these societies will be recorded and adjudicated.


On the other hand, the scope and range of past gross human rights violations and the very recent memories of them pose great challenges to post-dictatorial formation of constitutionalism. Such challenges are not new. They were already present when Germany was rebuilding her constitutional order after 1945 and had to answer questions on how to incorporate the Auschwitz and genocide experiences into the formation of liberal and democratic constitutionalism, and how to promote the formation of a new, liberal and democratic, constitutional community. 


Some fifty years later similar questions have become pertinent in East Central Europe. Among them are issues of how to incorporate the Gulag experience into the process of forming new constitutions and installing the rule of law, how to treat the perpetrators and instigators of atrocities, and how to compensate their victims? One should also not forget that victims and perpetrators were here entangled in manifold links and interconnections in their daily lives. There also existed a vast “gray area” of activities that are difficult to define: the regime informants who never actually informed, the great numbers of petty regime functionaries and fellow travelers, mere cowards, blatant opportunists, as well as persons who were blackmailed or thought they could protect their families and friends. One should also consider the nature of the change, i.e., the fact that the democratization and liberalization process started not because of revolutions, civil wars, or lost wars, but because of negotiations and pacts between some members and supporters of the former regime, and some members of its opposition, sometimes because of elections, sometimes because of moves made by the most reform-oriented representatives of the old regime themselves – as was the case with perestroyka in the former Soviet Union – and sometimes because of long years of societies trying to find loopholes in the system and use them to their advantage.

 
The past entanglements, as well as the nature of the changes, have resulted in certain typical post -communist contingencies: great ambiguities and ambivalences that challenge efforts aimed at forming clear-cut definitions and clear-cut approaches toward the past. These contingencies, ambiguities and ambivalencies are reflected in concepts that function as semantic foundations for the new social and political order, and as important factors in its legitimization. However, contingent concepts, such as the very concept of the rule of law, also have their hidden meanings. In light of the main argument of this paper, one of the important tasks for those investigating social and political reconstruction after the collapse of a totalitarian regime consists in analyzing public discourses, digging into the hidden meanings of what is being used to legitimize the new order and determine specific paths in the development of post-dictatorial and post-totalitarian constitutionalism.


This paper will focus on the political and cultural discourses that link the rule of law – as a minimal requirement of constitutionalism (Nino 1996:25) – and other important political and cultural concepts related to past human rights violations in Eastern and Central Europe. A map of my analysis follows. Firstly, I will briefly outline the differentiated approaches to past human rights violations, mostly in East Central Europe, but with some regard paid to these activities in other parts of the world. Secondly, I will explore how the past is dealt with in political debates in order to legitimize new governments and differentiate them from the past dictatorships. Finally, I will try to investigate the hidden, deeply rooted and even archetypal meanings of the dominant concepts. In the concluding remarks of this paper I will return to my initial arguments on the discursive foundations of constitutionalism. 

Approaches to Past Atrocities: A Brief Outline of Behavioral Examples and the Main Hypothesis

According to anthropologically oriented philosophy of law, the very notion of a constitution, of the rule of law itself, as well as the basic legal concepts of crime, punishment, human rights, human dignity, perpetrators and victims all function as legal rhetoric: they link legal meanings with those ascribed to them by their addressees, and appeal to the set of resources already available in the given culture. Simultaneously, however, they have a creative function since they constitute a legal, i.e., constitutional community united by common understanding and common values. (Boyd White 1985:30). In light of such assumptions, to investigate the formation of a socially binding constitutional order would mean delving into the hidden meanings of concepts used in constitutional and political debates. Here a special place is held for past human rights violations since dealing with them attests to the sincerity of the initial slogan “never again,” and leads to the hidden, cultural resources that would assist post-totalitarian societies in restoring their integrity, their internal bonds.


Institutionalization of efforts to deal with a totalitarian or dictatorial past takes the form of trials aimed at punishing crimes committed in the name of the state, and “disqualifying,” i.e., ousting its former officials (Offe 1994:198). This form is currently known as lustration or de -Communization in Central and Eastern Europe, and historically as de-Nazification in postwar Germany. It can also encompass procedures which aim to compensate victims, financially or morally. The most recent case of a victim-oriented approach to the past is found in negotiations for legally binding resolutions that would enable the compensation of forced laborers from Eastern and Central Europe who worked in Germany during World War II. 


All of these issues prove to be extremely difficult to tackle: they involve great efforts and civil courage on the part of societies, political elites and the judiciary. They also provoke some questions concerning their “output” – the historical truth which emerges from the trials and compensation procedures. On the other hand, the “input” – the construction of institutions and procedures which are to deal with the difficult issues of the past – manifests the profound cultural differences between societies which have to face the reality of their own past. This is especially the case if that past has included crimes against humanity and violations of fundamental human rights by functionaries, and the tacit consent, more active collaboration, or indifference of the social majority.


The significantly different approaches taken by the post-totalitarian or post-authoritarian societies are illustrated by behavioral indicators. German society has had to come to terms with a totalitarian past twice within the last half -century or so, and comparatively speaking, has done it most thoroughly with respect to the communist past.  With regard to the legacy of Communism in the former GDR this was done through the activities of the Gauck Commission., which collected evidence of collaboration with the Communist regime, the thorough investigation of crimes, and the resulting trials.  Thus, Germans are among those who have most forthrightly undertaken efforts to confront their recent past. As has been observed, they have achieved it in three ways:

1. in the form of regular trials of those regime functionaries who were guilty of crimes;

2. in the form of disqualification procedures in cases where guilt cannot be a strictly legal issue because the penal code of the time did not include the concept of the given crime; and 

3. in the form of discovering the past and coming to terms with it, as opposed to concealing it (Offe 1994:34). 


Next to the Germans, the Czechs have undergone rather thorough and comprehensive lustration and de-Communization, mostly because of the final approval of it by President Vaclav Havel. The Czech lustration law of 1990, however, had been strongly criticized, above all because of the presumption of guilt (Siklova 1996; Gintis 1999). This law is then representative of the ever-present conflict between righting wrongs of the past and staying true to the rule of law principle. Also there is the problem of the secret police files – the possibility of their verification and their vast numbers.


The German example, with its stress on judicial procedures, was applied much later in the Polish lustration law. This law, passed in 1997, declared that civil servants, deputies, senators, judges and candidates for these positions must disclose whether they consciously collaborated with the secret police or worked for them between 1944 and 1990
. However, this law was equally strongly criticized, mostly because of doubts with regard to the evidence – secret police files – and the exclusive control over these files by the Office of State Security. Currently, in 2002, the new, post- Communist dominated Parliament is working to amend this law substantially.


Yet another institutional reaction to the past was taken by the Constitutional Court in Hungary, quite in accord with the description of the Hungarian revolution as “lawful” in the strictly legal, positivistic sense. As the most important agent in the formation of a constitutional community in Hungary after the collapse of the communist regime, the Constitutional Court there has several times referred to such values as legal certainty and clear definitions of legal concepts as foundations of constitutionalism. Retroactive justice and the possibility of punishing political perpetrators, instigators, and functionaries therefore runs counter to the principles of legal certainty and is outweighed by the lack of a clear-cut legal concept that would enable precise definitions of crime and punishment.


In still other societies which have had to deal with their dictatorial past – including countries in East Central Europe, in Latin America, or Africa – court-like institutions and tribunals, truth commissions, or truth and reconciliation commissions have been established whose aim has been not only to deal with the past but also to enable the compensation of victims and reconciliation between formerly lethal enemies. This was in order – as has been argued by Archbishop Desmond Tutu – to “heal” the divided and traumatized people and to unite a polarized nation (as cited in Ignatieff 1996). In yet other countries, such as Russia and most post-Soviet republics (with the notable exception of the Baltic Republics), such steps to deal with the past have not been undertaken at all – except for the efforts of the most courageous civic organizations, like the Russian Memorial – and compensation of victims has been rarely discussed and most seriously limited. Here, the horrors of the former regime are largely concealed.


The various methods of dealing with the past – punishment and trials of perpetrators, disqualification known as lustration and de-Communization in Central and Eastern Europe, or de-Nazification in Germany after World War II, the compensation of victims, and seeking the truth as a foundation for reconciliation as, for instance, in South Africa, or concealment of the past – are cultural phenomena and not purely legal or political endeavors. Their social instantiations reveal, in light of the main hypothesis of this paper, rhetorical and discursive practices aimed at reconstructing or distorting the historical truth and facing one’s own past. Again in light of this hypothesis, to investigate institutions formed to deal with past wrongs means to dig into the implicit and explicit techniques which reflect the deepest, residual convictions, values, and worldviews – those which involve the most primary foundations of social life. 

Totalitarian Past, Political Identity, and Legitimization of the New, Democratic Government 

One of the most important tasks of the new regimes consists of defining its identity and legitimizing itself, in finding its semantics that would pose a frame of reference for political structure and political actions, and enable politics to define itself. As Niklas Luhmann argues, modern political systems “require possibilities of self-observation and self-description, i.e., an ‘identity’ of their own, to guide their own operations.” What follows, is the “semantic steering of the self-observation of a  particular kind of social system: the political system” (Luhmann 1990:120-21). This occurs through the provision of language and the concepts in which the political systems describe and differentiate themselves from their environments and from their past, and thus legitimize their own existence. 


Therefore, one way of building a new order is to draw a boundary between the old and the new, and to declare various aspects of the old regime illegitimate, and of the new regime legitimate. Such an effort to draw a decisive line between the “old” and the “new” was probably most notable after the French Revolution, marked by the introduction of the new calendar. It started a new epoch "from zero” and posed a decisive rupture in that society’s history. 


Contemporary revolutions are played on two scales as far as past human rights violations are concerned: either they declare the old regime illegitimate or even criminal, and, therefore, create conditions for punishing the former human rights abusers, or they take an unclear, ambivalent attitude toward it. In the first case, the former system and its legal order are defined as opposed to legality, as Unrecht. This conceptualization of a “zero” starting point in history, of a rupture or discontinuation enabled the punishment of the officials of the old regime in postwar Germany, regardless of their claims that they – as state officials (Beamten) – were obliged to observe the binding law. 


Current examples of facing the past are provided by the post- Communist societies in Central and Eastern Europe. These are cases of great difficulties with facing the past and simultaneous reconstruction of devastated societies as well. With regard to the latter issue, one has to remember that the long coexistence of the victims with the perpetrators – seventy years in Russia and fifty years in Central and Eastern Europe – and the complete permeation of Communism that left great numbers of perpetrators and victims behind, makes dealing with the past even more difficult. Moreover, the processes of democratization that started in the second half of the twentieth century worldwide, and, above all, in Central and Eastern Europe resulted from negotiations and pacts between the reformist members of the old regime and the moderate members of the opposition in Poland and Hungary, followed by other countries of the Communist bloc, with the notable exception of Germany. There, the “round table” negotiations proved inconclusive, and quietly died out before the unification of Germany took place (Preuss, 1996).


Hence, we see ambivalent aspects in approaches toward the past in the political debate. On the one hand, it seemed feasible to continue reforms that were initiated by the reformist members of the old regime – to continue perestroyka in Russia, and the economic reforms in Hungary or Poland – and to protect their initiators. On the other, one had to deal with the past legacies. To deal with such ambivalencies the concept of “refolution” – a mix of popular anti-regime sentiments and reforms initiated “from above” by enlightened reformers – was coined.  Another concept was embodied in the slogan of drawing a “thick line” proposed by Tadeusz Mazowiecki, Prime Minister in the first Polish democratic government. Instead of a "zero” starting point, this was to be a line dividing the past from the present and future that would facilitate national consolidation as well as legitimization of the new government. 


The concept of the “thick line” proved to be insufficient when confronted by legacies of past human rights abuse. One had to deal with perpetrators and instigators of the most atrocious crimes committed by the functionaries of the old regime until the very last days of its existence (Łoś and Zybertowicz 1999). Moreover, it became apparent that it is not possible to get rid of a nation’s history, and it is unavoidable to answer questions related to the past especially because of the democratic nature of the new regime. Hence, as it is argued, democratization presents conditions in which the officially sponsored versions of history and the tabooing of the past runs out of control, together with historical myths and delusions. Then “atrocities vehemently come to the surface” (Reinprecht 2001:102). 


In accord with this argument, the popular debate in Poland about the bestial murder of nearly the entire local population of Jews by their neighbors in a small Polish town in 1941, began after publication of a book on those events  in 2000
. Indeed, in Poland and elsewhere in post -Communist Europe, open, public debates on the engagement in and support of human rights violations committed under a totalitarian regime, on the deportations of whole populations, and on the defamation of national heroes were possible because of the fulfillment of fundamental requirements of democracy: the existence of a free press and constitutionally protected freedom of speech. Thus, in Central and Eastern Europe, as anywhere else, it soon became evident that it is not enough to establish formally democratic structures and proclaim democratic constitutions, but that democracy rests on social and cultural capital, on skills that enable participation in public debate. It also became clear that some approaches to the past, notably those connected with the “thick line” policy proclaimed by the government in order to consolidate society, could acquire quite an authoritarian tone, even if promoted by respected former dissidents.  If the voices of such “tacit heroes” of the resistance to totalitarianism are not heard, and the daily life experiences of persons who lived under an oppressive regime are not taken into account, then, applying the already classic Alfred Hirschman proposition, ‘loyalty’ disappears, the legitimization of the new, democratic government is put in question, and the danger of ‘exit,’ of refusal to cooperate with, and to participate in democratic procedures becomes quite serious (Hirschman, 1970). 


Another crucial concept used as a semantic tool in the new regime's self-definition and legitimization is the concept of Rechtsstaat, a state ruled by law. Indeed, as has been emphasized many times, events that took place in East Central Europe were not only peaceful, “velvet” or self-limiting, but first and foremost lawful (Kis, 1995). The very concept of Rechtsstaat presented a powerful ideology of lawfulness, and justified the remarkable lack of revenge. The principle of a state ruled by law was duly proclaimed in all post- Communist constitutions as their opening norm. It led to subsequent introduction of important institutions aimed at protecting the rule of law and the constitution, namely, the constitutional review by the constitutional courts and tribunals with extensive prerogatives, judicial review of governmental decisions, and the institutions of an ombudsperson whose function was the protection of civil rights. Notwithstanding the notorious difficulties in the practical application of the rule of law principle in societies characterized by a low level of legality and a great deal of corruption, its symbolic meaning and its message could not be underestimated: it meant a break with the lawlessness and human rights violations of the past regimes of horror, and the fulfillment of the slogan “never again!”


However, the rule of law provision itself could be interpreted in quite different ways: either in its narrowly positivistic meaning, or as referring to deeper, cultural resources already present in a given society. With regard to narrow legal interpretation of the rule of law, it has been observed that it is badly suited for dealing with the former human rights abuse and, indeed, can be used as protection for the old regime functionaries and thus contribute to the preservation of the status quo (Morawski 1999). This is especially true where the law is still applied by judges educated and trained under the prior regime. On the other hand, the rule of law principle could be interpreted in a way that refers to the more open-ended concepts of human dignity, justice in its various conceptualizations, and human rights. One of these rights is of crucial importance for dealing with the past – for revealing or concealing it, and for the inclusion or exclusion of different voices in the public debate. This is the right to truth, linked deeply with the very Central European dissident tradition, first and foremost with the famous Vaclav Havel (1985) proposal of “living within the truth" as opposed to the lie (Havel 1985: 57).


Thus, to face past human rights violations would mean, above all, to learn the truth about them which means no less than a society learning the truth about itself. This is a most difficult endeavor, since the truth about a society's past is extremely broad. It has many aspects and is, as any truth about a society, the subject of manipulation, distortion, and interpretation from different perspectives. A researcher into the truth-seeking about the communist past taking place in the form of parliamentary debates in Poland comes to the conclusion that it reflects plural, even conflicting truths. Furthermore, these truths are predominantly those presented by powerful social groups who try to validate their version of the past (Łoś 1995). The same conclusion can be drawn from observations concerning the authoritative resolutions of various public discourses, and the role of mass media in the transformation of the truth into a media event (Wexler 1995). The discourse about the past and historical truth thus creates a space for power struggle, symbolic domination, and symbolic oppression. 


Learning the truth about the past also means deciding how the new officials will treat the guilt of the old ones. Evaluation of a system leads to the evaluation of its functionaries, collaborators, and the behavior of the whole society when confronted with a criminal regime. Sometimes this leads to the “cleansing” of the structures of the state apparatus, the justice system and the retraining of functionaries tainted by collaboration with the former regime. If coming to terms with the past is oriented to prosecuting and punishing, we can call such an approach to the past perpetrator-oriented. 


However, learning the truth about the past could lead to compensation and honoring of its victims above all, and then to rectifying the wrongs committed by the regime as much as possible. The truth could be instrumental as a basis for a victim-oriented approach to the past and, subsequently, a fulfillment of procedural justice requirements – not only the “cleansing” of social institutions, but also the “healing” of social wounds. Finally, learning about the past and coming to terms with it could build a foundation for the reconstruction of social bonds on the basis of reconciliation. 


As we are dealing here with truly primal values and norms related to the foundations of social order upon which social cohesion rests (guilt, punishment, compensation, reconciliation, or concealment of the past)- of a Durkheimian sacred sphere- the most important cognitive understandings and epistemologies are arguably provided by religious semantics.  Thus, religious semantics can be seen here as that cultural factor which provides institutions, discourses, and actions with archetypal meanings, justifications and legitimations, even in secularized societies. In the remainder of this paper this hypothesis will be developed,  in an ideal-typical way, by reference to the three dominant religious semantics in East Central Europe: the Protestant, the Catholic, and the Christian Orthodox, first and foremost to the powerful Ryssian Orthodoxy These semantics help to overcome contingencies, and to absorb ambiguities that result from the legacies of the past and impede the process of dealing with past atrocities. Having the deep religious affinities it does not however means, that they reveal the actual religious composition or denomiation of the societies in question, but rather that they reflect the historical and culturally transmitted meanings which support formation of institutional arrangements and the discurses that concern institutions.

The Protestant Way of Dealing With Past Atrocities: The Predominantly Perpetrator-Oriented Approach 

The most tentative outline of the Protestant way of dealing with atrocities committed by the functionaries of a totalitarian or dictatorial regime would certainly stress the learning of the truth about the past with the aim of punishing those who committed crimes, and strongly emphasizing individual responsibility for one’s own deeds as an aspect of justice, next to the compensation of the actual individual losses. Here the individual guilt and punishment of the perpetrator is connected to the concept of human dignity understood as the “right to just punishment” and an aspect of the dignity of a human, i.e., rational, person
. 


Such a right to just punishment refers primarily to individual responsibility for one’s own salvation, accompanied by methodical investigation of individual cases and the courage to come to terms with one’s own individual history and virtuous as well as evil deeds. The calculation, balancing of arguments, and reckoning – related to the concept of an “economy of salvation” – is also important in establishing the exact punishment in individual cases (Weber 1958:98). The concretization and individualization of guilt precludes its being ascribed to an anonymously acting “system,” or approached passively, as a kind of historical inevitability. Rather, it is considered the doing of real people, functionaries or collaborators of the regime who were actively representing it, and who can be actively dealt with. 


The Protestant individualization and concretization of guilt, responsibility and punishment corresponds directly with the structures of modern legal reasoning. Legal decisions and verdicts concern individual guilt, and the punishment of a perpetrator or instigator is based upon proven evidence. Such reasoning also invokes specific methods of learning the truth in the form of legal procedures and debates about guilt and the calculation of just punishment. The methods of learning the truth and decisions on individual guilt will then be subordinated to the principles of legality, and the functioning of the Rechtsstaat. In modern societies, the Protestant, perpetrator-oriented, legality-based, and individualistic approach is paradigmatic, or one could even say, classic for penal procedures in the state ruled by law. 


Nevertheless, even if the Protestant approach to past atrocities brings a possibility that perpetrators will be punished, that individual responsibilities will be investigated, and that debates about past wrongs will be subject to legal procedures and controlled by them, there are two basic, cultural and institutional conflicts which are inherent in, or characteristic of this approach. Such conflicts are most visible during the deep, overwhelming social change caused by the collapse of the old regime. They result from the separation of two spheres: that which belongs to God and the mundane sphere which belongs to the state authority. 


The first of such conflicts concerns the Rechtsstaat principle as belonging to the sphere of the state authority separate from the sphere of God, and affects issues of justice, or just punishment for collaboration with the regime. This is especially difficult if there was no clear legal proscription or clear definition of the crime and punishment at the time, even if the contribution of a given person to a human rights violation is indisputable. The second conflict concerns the issue of the guilt of state functionaries who were fulfilling their duties and following orders. Both of these conflicts in the contemporary secularized world involve the relationship between law and morality, the official obligations of public servants and their private morals in the public and private spheres respectively. Because the Protestant approach to guilt and punishment is based on the systemic differentiation of separate legal, moral, religious, private and public spheres, some difficulties arise when the crimes and atrocities are beyond the law or not subject to legal regulation. 



Such difficulties became manifest during the trial of Eichmann in Jerusalem, in the perpetrator’s infamous attitude toward his own deeds. There, the perpetrator of the most advanced forms of genocide justified his deeds: firstly, by reference to his duties as a state functionary – as a Beamte fulfilling his duties (what came to be known as the “banality of evil”), and, secondly, by stressing the lack of clear legal proscriptions on which his punishment could be based since he was not personally involved in the killing of a single human being.  


As we know, the proceedings in this case were modeled on the Nuremberg proceedings after the Second World War, and they were based on legal foundations broader than written law. In the case of the recent Communist past in Germany, the conflict between the duties of the state functionaries, who were following orders, the lack of a clear legal basis for punishment of human rights violations in some cases, and the actual wrongs done by these officials, was mostly resolved in a strictly legal fashion. Case by case, the legal basis for the punishment of each official was sought. Sometimes this resulted in punishment, sometimes in the lack of it; sometimes the punishment was evaluated as not corresponding to the committed crime
, and sometimes the reason for punishment was sought in the distant past while the actually named crime had nothing to do with the atrocities committed by the given functionary of the communist regime
. 


One observes, too, that the truth thus obtained during trials represents something which in Anglo-Saxon legal systems is called a procedural truth, not necessarily consistent with “real” truth, i.e., the empirically-tested truth concerning actual events. As has been mentioned, the discrepancy between the rule of law and dealing with past atrocities is observed in the case of the Czech lustration and de-Communization: some of the past crimes have been justified by the past totalitarian or authoritarian legal system, while others go unexamined because evidence has been destroyed. In the Czech Republic, for instance, it is estimated that 10% of the files were stolen or destroyed by officials and agents in the first days of the Velvet Revolution. The biggest problem is the difficulty in verifying the information contained in the files. As it is maintained, of the 140,000 people listed in the files, over half were labeled “candidates for collaboration,” and many other names were enlisted through blackmail or without their actual knowledge (Siklova, op cit.:58). Similar problems are faced by other societies, notably by the Polish which is also trying to deal with the problem of lustration, i.e., a “cleansing” of state structures in a legally regulated way.

The Victim Oriented Approach: “Catholic” Ways of Discovering the Truth,  And “Healing” Social Wounds 


Considering these difficulties with the realization of just retribution, or the Rechtsstaat principle, the Czech President Vaclav Havel signed into the law in 1993 the “Law on the Illegitimacy of, and Resistance to the Communist Regime.” The effects of that law are victim-oriented: to morally justify and honor individuals and groups who, based on moral conviction, resisted and fought against the former regime. It also provided a basis upon which to rehabilitate or elevate, as well as to compensate those who had suffered under that regime became the first subject of the new goverment. Considering this specific legislation as not strictly legal but more proclamative, its appeal to consciousness and morality, its stress on the moral justification and honoring of victims, and its emphasis on their moral convictions in fighting against the criminal regime leads us to consider another, archetypally-rooted discourse on guilt, violations of human rights, and genocide. One has to add that in such countries as Poland, despite the great difficulties in the punishment of perpetrators, the compensation of thge former regime victims goeas on smootyhly and efficiently (Kulesza, 2002). This is the Catholic discourse regarding perpetrators and victims, justice and a supreme, natural law, and truth-seeking procedures. 

First and foremost, the Catholic doctrine, especially as represented by Augustine and Thomas Aquinas, consists of a critical attitude towards state authority. Such criticism has deep roots in the Catholic philosophy of law and political philosophy articulated by Thomas Aquinas in the concept of the divine origin of natural law which has priority over state laws, and the theory of justified civic disobedience. The former legitimizes critical attitudes toward the state and its officials if they violate divine, i.e., natural law. The latter indicates the importance of civil society in the defense of human rights.

Furthermore, the crucial religious institutions of Catholicism stress that the moral compensation of the victim takes priority over punishment of the perpetrator.  However, this is closely linked with confession as a truth-seeking technique, and expiation as an individual’s way of dealing with one’s own past. Then comes absolution and mercy. Here God’s laws, transformed into morality in secularized societies, are placed above the formal, state penal law. Therefore, confession as a means of uncovering the truth is placed above the legal procedures of collecting and testing evidence, repentance and expiation take priority over formal punishment, and punishment, in turn, is defined primarily in terms of consciousness – individual, internal self-punishment. According to such conceptualizations of guilt and punishment, the latter should be connected with mercy, and possible reconciliation between the victim and the perpetrator. 

The Catholic approach to human rights abuse does not exclude legal, penal proceedings and punishment, but its conceptualization of the victim and his dignity, the perpetrator and his guilt, punishment and expiation, and the procedures of truth finding all illustrate the Catholic attitude towards the mundane sphere of state authority as not separate, but subordinated to the sphere of God’s laws. Moreover, in light of Catholic doctrine, protection of human dignity and human dignity itself are defined as not separate from but formed within the community. Hence, the far less individualistic and more communitarian society features a “Catholic way.” 

There are striking affinities between the Catholic approach to guilt and punishment and the institutions constructed for dealing with past wrongs known as truth and reconciliation commissions focused on truth-finding, and, simultaneously, on political mercy, and, finally, on political reconciliation, independent or instead of regular trials based upon legal procedures of gathering and testing evidence and punishing perpetrators. Truth commissions have been appointed in many countries but, typically, in each case a profound ethical and political debate has taken place about the value of criminal prosecutions. Often, though necessarily not always, prosecution is seen as opposed to or sometimes only supplementing the truth telling and reconciliation. 

Speaking of a Catholic way or approach to the past, one has to stress the role of the Catholic Church as an institution critical of state authorities. This is an institution which acts on the part of civil society, but also as one which, authoritatively, decides on mercy and reconciliation. This became most evident in Poland where the activity of the Roman Catholic Church aimed at protection of human rights and posed a prominent player in the post- Communist transformation. However, the Catholic Church played an important part during initial round table negotiations in Poland too, promoting reconciliation
.

The most revealing empirical illustration of a truth and reconciliation stressing approach to the past were provided by the truth, or truth and reconciliation commissions in Latin America, but above all, by the Truth and Reconciliation Commission in Republic of South Africa. According to its analyst, the Truth and Reconciliation Commission in South Africa was essentially seen as a forum where the victims and perpetrators of apartheid could tell their stories. A link was drawn between “confessional and tribunal”: a “legal tribunal” and “public confessional” (Christodulidis 1999:4-5).

In a specific way, the establishment of truth and reconciliation commissions was linked with the concept of human dignity and, simultaneously, with the community: societal bonds and their ethical foundations. Differently than in the “Protestant” way described earlier, here human dignity was conceptualized firstly, as a right of victims to historical truth, as affiormation of victims indeed, and secondly, as linked with the right to free speech, and as a foundation for social bonds restoration in a communicative action. 

There are, however, several problems that emerge from the analysis of the functioning of the truth and reconciliation commissions and their outcomes, as institutionalizations of a “Catholic approach” to past atrocities in the context of massive human rights abuse and even genocide in modern society. These problematic issues result from an unclear relationship between guilt and punishment on the one side, and mercy and reconciliation on the other and the unclear relationship between the “higher laws” of God and the mundane, manmade state law. The latter is even more visible in modern, pluralistic societies where the necessarily arbitrary proclamations about the content of natural law are contested by a democratic, civil society. Hence, it is not at all clear whether confession is a better way to obtain the truth than regular court proceedings, and whether reconciliation could replace the punishment of perpetrators. Finally, and perhaps most importantly, in real societies an argument stressing the subordination of state law to God’s laws could easily be manipulated by those who hold power – either political, military, or religious.  Another approach to the past human rights violations presents the Polish lustration law, according to which the truth is exchanged for amnesty, but not for amnesty for the perpetrators of crimes directly involved in violation of human rights. Institutes of social remembrance, partially modelled on the German Gauck Commission have been also established in Poland and other Central European new democracies.  The task of these institutes is to gather data and evidence, and to reveal files mostly to such persons, who can prove their personal interest in them as the former victims.

Orthodox Passivity Towards Violations of Human Rights?

It seems important to ask, why, in certain situations or in certain societies, neither disqualification nor punishment takes place, despite the millions of victims and the existence of concentration or labor camps, despite the efforts of civil society organizations, and despite the political will of some politicians to reveal the truth? The most prominent example of such a reluctance is Russia, Belarus, the Ukraine, where, despite the enormous human rights abuses, not only have no efforts been undertaken to clean up the social structures and institutions, but there is apparently no political nor social will for compensation or reconciliation since the perpetrators are living well and undisturbed within the same society in which they committed their most atrocious crimes. 


Amazingly enough, not only does no lustration law exist there, but no significant effort has been made to learn the truth, not to mention the restoration of the regime’s victims dignity. We are dealing here with the examples of a pervasive phenomenon: complete impunity of the most egregious human rights abuses and state crimes, such as extra-judicial executions, tortures, psychiatric commitments of political prisoners, or detention in labor-camps that had been undertaken on a systematic and wide-spread scale. Moreover, the totalitarian and criminal past is still symbolically present, and even celebrated, at least in Russia and Belarus: during the last presidential elections in Russia, the totalitarian past was  symbolized even by portraits of Stalin who is publicly adored. It should be emphasized that Russia, next to the eastern Ukraine, were controlled by the Communist Party for seventy years, and nowhere else in this region was the number of victims and perpetrators so vast. The usual explanation for this indifference to the historical truth, the absence of any efforts to punish perpetrators, and the insignificance of efforts to compensate victims is Russian society’s deep lack of respect for the legal system, and the rule of law. (Fuller  1968, Polish ed. 1993:13 ). Such a lack of respect, and the lack of understanding of the importance of law for civil society functioning, is considered as a major legacy of the Russian colonization of her western territories.


Another possible but very tentative answer that may help explain such an indifference toward past human rights abuse could be connected to certain features of the Byzantine Orthodox unification – or  symphonia – of the Church and state authority, and the absence of human rights discourse. All this does not mean that contemporary Russian, Belorussian or the Ukrainian society are deeply religious; on the contrary, it seems that presently at least religion plays mostly a rather decorative role. However, in accordance with my premise presented here, one should look for an explanation of this rather astonishing approach to the historical past and its victims in the deep structures of thinking, and in worldviews and semantics rooted in its fundamental cultural heritage, provided by Orthodox Christianity, first and foremost by the powerful Russian Orthodoxy.


First of them is the stress on forgiveness, on the love of enemies (Berman, 1993?: 360,366). Above all however, the Orthodox faith and theology emphasize the community instead of the individual. However, this theology is hardly directly applicable to the real world and actual social and political phenomena. Therefore, one cannot seek advice there on how to manage social and political affairs, or find the ethical foundations of the social and political order since Christian Orthodoxy is characterized by a great power of liturgy, deep mysticism and lack of interest in wordly affairs. Hence, guilt, sin, crime, and punishment are here conceptualized in terms of guilt and crimes against God, against divine commandments, and against religious, i.e., mystical life (Przybył 2000). Contributing to this mysticism is also a deep belief in the forgiveness and omnigraciousness – Apocanastasis – of God. It is believed that some day, in the unknown future, God will forgive everybody, including Satan as the originator of evil in the universe, otherwise God would not be omnigracious (Tokarczyk 1986:197).  Such a conviction is subcutaneous to all Christian Orthodox thinking because any other solution would contradict these key attributes of God. Therefore, any evil or virtuous human action can only be judged at the Last Judgment, at the end of the world, when earthly time has reached its end (Tokarczyk 1986:198). Thus, all efforts to judge and punish the crimes undertaken in the real world seem quite meaningless when confronted with God’s Last Judgment, especially if the teological, not mundane ethical, and not legal aspects of human action is considered. 

Two brief conclusions

Constitutions, the rule of law, and the protection of human rights present a salient part of modern political discourse.  In East Central Europe, these concepts were used in order to legitimize the change and to integrate societies after the collapse of their former regimes and to build new constitutional orders based on the rule of law. However, as can be observed, these concepts, and the relevant institutions that protect the rule of law do not easily take root “in systems rife with corruption and cynicism, since entrenched elites cede their traditional impunity and vested interests only under great pressure” (Carothers 1998:96).

Furthermore, in Eastern and Central Europe we are also dealing with other challenges faced by the rule of law and the installation of constitutionalism. These are posed by the legacies of the totalitarian past, large-scale human rights violations, and uncounted numbers of perpetrators and victims. Yet, these societies are dealing with this past and are using important, politically influenced and culturally rooted discursive resources and techniques to this end. Therefore, I have tried to reconstruct, in an ideal-typical way, the characteristic, discursive resources, and semantic techniques and tools used to deal with the past gross human rights violations in the process of formation of the liberal constitutional order.  Although my conclusions are only of a hypothetical and very tentative nature, it seems that the potential for political and social reconstruction lies in those societies which have a will to confront their past, to punish the worst perpetrators, and to compensate their victims. The methods of doing so are modeled on religiously-based arguments and techniques, transformed into cultural discourses and value structures that constitute the context of the institutional arrangements formation, even in the secularized societies.
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� Modern usage of the term lustration was initiated by the Czechs, and their comprehensive lustration law of 1990. Under this law, every citizen has a right to apply to a special office for the result of his/her lustration, a document stating whether he/she was registered as a collaborator of the secret police (StB). This document is required to serve in certain government posts, run for office, or work in certain government offices. Those who hold positions requiring lustration must resign if they refuse to provide their lustration results. People who disagree with the findings in their report can seek redress from the Appeals Commission. The anomaly of the Czech lustration process is that it only affects those labeled “candidates for collaboration,” i.e., those whose collaboration was questionable. The worst perpetrators never applied for their lustration, quietly resigned from governments posts, and moved to new, more lucrative positions as entrepreneurs (Siklova, op.cit. p. 58).





� The extracts from the whole debate on Jedwabne see in English http://free.ngo.pl/wiez/jedwabne/main.htlm


� The “right to be punished is based on the argument regarding the moral nature of punishment. This right has been expressed by the American philosopher of law, Herbert Morris who was opposed to therapeutic attitudes towards perpetrators of crimes. The source of such a right lies in the fundamental right to be treated as a rational human being. It is further a consequence of the fundamental right to human dignity because the realization of such a right is based on the recognition of the perpetrator as an autonomous and free person (Morris 1975:573)





� Such a highly disputable case is presented by the relatively low punishment of medical doctors responsible for prescribing drugs to East German athletes. The drugs were taken by the athletes who were not advised about the sometimes fatal consequences and damages.





� The proceedings against Erich Mielke, the former head of the Stasi, the GDR secret political police, are a good example. Mielke headed the Stasi for over 30 years until 1989, but he was prosecuted for events related to the killing of two police officers in 1936.





� In Poland, the first serious attempt to implement lustration ended in disaster when a quickly prepared list of alleged agents was presented in the Parliament, naming, among others, the then President Lech Wałęsa.





� In Poland, the representatives of the Catholic Church was present at the “round table” talks in 1989 as observers, but nevertheless they played and important part in those negoatiations (Gebert 1990).
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